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Introduction

On or about July 1, 2010, the state Controller’s Office (“SCO”) received a draft pay letter from the Department of Personnel Administration directing the State Controller to reduce the pay of state employees to minimum wage or, in some cases, zero, in the absence of a budget approved by the Legislature and signed by the Governor.  That pay letter is constitutionally defective and cannot legally be implemented.  Accordingly, this petition seeks a judicial declaration that the pay letter is illegal and injunctive relief prohibiting its implementation. 
I.
Parties

1.  Petitioner/Plaintiff CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE EMPLOYMENT (“CASE”), is, and at all times herein mentioned was, a nonprofit corporation organized and existing under the laws of the State of California, with its principal place of business in the County of Sacramento, State of California.  CASE is the exclusive collective bargaining representative of approximately 3,500 legal professionals in State Bargaining Unit 2 pursuant to Government Code section 3520.5.  CASE represents approximately 450 legal professionals employed at State Compensation Insurance Fund.  All CASE members would be directly impacted if the Controller implemented the draft pay letter.  The vast majority of CASE members are attorneys employed in Work Week Group (“WWG”) SE.  Approximately 600 CASE members are administrative law judges or hearing officers employed in WWG E.  Approximately 150 CASE members are employed in WWG 2.  

2.
Respondent/Defendant JOHN CHIANG is a constitutional officer and is the elected State Controller of the State of California.  (Cal. Const. Art. V, § 11.)  Pursuant to Government Code section 12440, the State Controller shall draw warrants on the Treasurer for the payment of money directed by law to be paid out of the State Treasury; but a warrant shall not be drawn unless authorized by law.  John Chiang is named in his official capacity only.
3.
The State Compensation Insurance Fund (“State Fund”) is an entity established by the Legislature under its “plenary power, unlimited by any provision of this Constitution, to create, and enforce a complete system of workers' compensation, by appropriate legislation. . . .”  (Cal. Const. Art. 14 § 4.)  Division 2, Part 3, Chapter 4 of the Insurance Code, commencing with Insurance Code section 17770, establishes State Fund and provides for its operation and funding.  
4.
Respondents DOES 1 through 100 are other State agencies, departments, boards and commissions who employ CASE members whose salaries are paid out of continuous appropriations, and whose identities are not yet known but are capable of being discovered.  Once the identities of those State agencies, departments, boards and commissions are known, CASE will seek leave amend this complaint to proceed against them under their true names. 
///
II.
Venue 
5.
Respondent/Defendant John Chiang is a state official, and actions against him may be commenced in any city or county in which the Attorney General has an office, pursuant to Code of Civil Procedure section 401.  

6.  The California Attorney General has an office within the City of San Francisco, making San Francisco County an appropriate venue.  (Code of Civ. Proc. § 401.)
7.
Respondent/Defendant State Fund has its principal place of business in the City and County of San Francisco pursuant to Insurance Code section 11781, and thus venue is appropriate this county.  
III.
The Draft Pay Letter
8.
The pay letter received by the SCO directs the SCO to reduce the pay of state employees depending on their classification.  Employees in WWG SE “are not entitled to Regular Pay or the Minimum Wage Pay Differential” and thus would be paid zero.  Employees in WWG E would be paid $1,971.66 per month.  Employees in WWG 2 would be paid the federal minimum wage of $7.25 per hour, or between $1,218 and $1,276 per month, depending on the number of days in the month.  All CASE members are included in these three WWGs and are affected by the pay letter.
9.
Notwithstanding the above, employees in State Bargaining Units 5, 8, 12, 16, 18, and 19 would receive their full pay.  Accompanying the pay letter was a cover letter which stated that under the holding of the California Supreme Court in White v. Davis (2003) 30 Cal.4th 428, “in the absence of an approved state budget, the Controller has no legal authority to pay state employee wages and salaries except as required by federal labor law.”  The letter explained the basis for exempting the six bargaining units from the pay letter as follows:

The six Bargaining Units with tentative agreements are not included because we are seeking and expect the Legislature to approve a continuous appropriation for these six units. We anticipate passage of a continuous appropriation for these bargaining units before the end of the month.
Apparently based on that anticipation, the draft pay letter states that the six bargaining units “have a continuous appropriation and will receive their regular compensation.”  The pay letter then exempts them from the wage reductions applicable to all other state employees.  There has been no continuing appropriation for the six bargaining units exempted from the wage reductions.  Moreover, the pay letter orders wage reductions regardless of whether employee salaries are paid out of continuously appropriated funds.
IV.
 The Structure and Finances of State Fund
10.
The California Constitution grants the Legislature “plenary power, unlimited by any provision of this Constitution, to create, and enforce a complete system of workers' compensation, by appropriate legislation. . . .”  (Cal. Const. Art. 14 § 4.)

11.
Pursuant to that grant of authority, the Legislature has directed that

All duties, powers, and jurisdiction relating to the administration of the State Compensation Insurance Fund shall be vested in the Board of Directors of the State Compensation Insurance Fund.
(Labor Code § 57.5.)



12.
The Legislature has further directed that the SCIF Board of Directors are vested with “full power, authority and jurisdiction” over the fund, and may exercise any power over the fund “as fully and completely as the governing body of a private insurance carrier.”  (Ins. Code § 11781.)  
13.
Pursuant to Insurance Code section 11774, “the assets of the fund shall be applicable . . . to the payment of the salaries. . . .”  (Emphasis added.)  Moreover, pursuant to Insurance Code section 11771, “The State shall not be liable beyond the assets of the State Compensation Insurance Fund for any obligations in connection therewith.”  The Supreme Court has previously found that money for SCIF salaries are subject to a continuing appropriation which authorizes disbursement of funds regardless of the status of the General Fund.  (See White v. Davis (2003) 30 Cal.4th 528, 567, fn. 15.)
V. The Duty of the Controller

14.
“The Controller shall superintend the fiscal concerns of the State.”  (Gov. Code § 12410.)  The SCO is statutorily responsible for operating the State’s payroll system.  (Gov. Code § 12470.)
FIRST CAUSE OF ACTION

(Complaint for Injunctive Relief (Code of Civ. Proc. §526))
15.
Petitioners/Plaintiffs hereby incorporate by reference all of the foregoing paragraphs as if fully set forth herein.
16.
Because the pay letter fails to account for CASE members who are paid out of continuously appropriated funds, implementation of the pay letter would be in direct conflict with the law as determined by the California Supreme Court.
17.
Judicial relief is urgently needed to prevent the Controller from implementing the pay letter.  Unless restrained by this Court, respondents will unlawfully reduce the pay of those CASE members employed at State Fund and all other CASE members employed in positions funded by continuous appropriations.  Respondents must be enjoined from illegally reducing wages as soon as possible and prior to its occurrence.  

18.  Petitioner has a high likelihood of success on the merits because the Controller’s legal obligations under White v. Davis are clear as a matter of law.  
19.
Petitioners are entitled to the relief demanded, and the relief includes restraining the commission or continuance of the act complained of herein.
20.
Petitioner CASE and its members will suffer irreparable injury if injunctive relief is not granted because Respondents will otherwise unlawfully reduce their salaries to minimum wage or zero for an indefinite period of time.  
21. Petitioner lacks an adequate remedy at law. If Respondents are not enjoined from violating the law before the violations occur, Petitioner will suffer a breach of their rights, thus rendering any ultimate judgment ineffectual.
22. The facts and circumstances of this case warrant not only permanent injunctive relief, but also preliminary injunctive relief under Code of Civil Procedure section 527 and a temporary restraining order.
SECOND CAUSE OF ACTION

(Complaint for Declaratory Relief (Code of Civ. Proc. §1060))
23.
Petitioners/Plaintiffs hereby incorporate by reference all of the foregoing paragraphs as if fully set forth herein.
24.
The pay letter seeks to reduce the pay of all employees in WWG SE regardless of the funding source for those positions.  Hundreds of CASE members are employed in positions funded by one or more continuous appropriations.  The Controller has the authority and obligation to pay those employees regardless of a budget impasse.  Accordingly, the pay letter is unlawful and is in direct contravention of the Supreme Court’s holding in White v. Davis. 
25.
An actual controversy has arisen and now exists between the parties concerning their respective rights, duties and obligations under State and Federal law.  Petitioner seeks to enforce the rights of its members and to obtain a declaration with respect to the rights and obligations of Respondents under the law.  

26.  For the foregoing reasons, Petitioner believes implementation of the pay letter would be unlawful and is in genuine doubt as to its legal rights.  Accordingly, Petitioner CASE seeks a declaration that implementation of the pay letter would be illegal.  
THIRD CAUSE OF ACTION

(Complaint for Injunctive Relief (Code of Civ. Proc. §526))
27.
Petitioners/Plaintiffs hereby incorporate by reference all of the foregoing paragraphs as if fully set forth herein.

28.
Because the pay letter seeks 1) to pay full salary to employees in certain bargaining units which have reached tentative agreements with the State, despite the fact that there is no continuing appropriation enacted only for those specific units, and 2) to reduce the pay of employees in other bargaining units, implementation of the pay letter would violate the equal protection clauses of the State and Federal Constitutions. Absent an appropriation for those specific bargaining units, they are equally situated with CASE with respect to the law and the Controller’s obligation to pay salaries in full.  Thus, absent a unit-specific appropriation, all the bargaining units must be treated equally with respect to the Controller’s obligation to pay salaries in full.
29.
Judicial relief is urgently needed to prevent the Controller from implementing the pay letter.  Unless restrained by this Court, respondents will unlawfully reduce the pay of CASE members in violation of their rights to equal protection of the law.  Respondents must be enjoined from illegally reducing wages as soon as possible and prior to its occurrence.  

30.  Petitioner has a high likelihood of success on the merits because the Controller’s legal obligations are clear as a matter of law.  

31.
Petitioners are entitled to the relief demanded, and the relief includes restraining the commission or continuance of the act complained of herein.
32.
Petitioner CASE and its members will suffer irreparable injury if injunctive relief is not granted because Respondents will otherwise unlawfully reduce their salaries to minimum wage or zero for an indefinite period of time.  
33. Petitioner lacks an adequate remedy at law. If Respondents are not enjoined from violating the law before the violations occur, Petitioner will suffer a breach of their rights, thus rendering any ultimate judgment ineffectual.
34. The facts and circumstances of this case warrant not only permanent injunctive relief, but also preliminary injunctive relief under Code of Civil Procedure section 527 and a temporary restraining order.
///

///
FOURTH CAUSE OF ACTION

(Complaint for Declaratory Relief (Code of Civ. Proc. §1060))
35.
Petitioners/Plaintiffs hereby incorporate by reference all of the foregoing paragraphs as if fully set forth herein.
36.
The pay letter seeks to pay full salary to employees in certain bargaining units which have reached tentative agreements with the State, despite the fact that the pay letter acknowledges there is no appropriation for those bargaining units.  Absent a unit-specific appropriation, implementation of the pay letter would be in direct conflict with the law as determined by the California Supreme Court in White v. Davis which prohibits paying salaries in the absence of an appropriation.
37.
An actual controversy has arisen and now exists between the parties concerning their respective rights, duties and obligations under State and Federal law.  Petitioner seeks to enforce the rights of its members and to obtain a declaration with respect to the rights and obligations of Respondents under the law.  
38.  For the foregoing reasons, Petitioner believes implementation of the pay letter would be unlawful and is in genuine doubt as to its legal rights.  Accordingly, Petitioner CASE seeks a declaration that implementation of the pay letter would be illegal.  
CONCLUSION

WHEREFORE, Petitioner/Plaintiff CASE respectfully prays that:

1.  The Court issue a preliminary and permanent injunction restraining Respondents/Defendants Controller Chiang, State Fund, and other as yet unnamed entities from reducing the pay of CASE members whose salaries are paid out of continuous appropriations as directed in the pay letter.  
2.  The Court issue a declaration that implementation of the pay letter would be unlawful because it fails to direct payment of salaries to CASE members in positions funded by continuous appropriations.  
3.  The Court issue a preliminary and permanent injunction restraining Respondent/Defendant Controller from reducing the pay of CASE members in violation of their rights to equal protection.  
4. The Court issue a declaration that implementation of the pay letter would be contrary to law because it directs payment of salaries in the absence of an appropriation in violation of the law as determined by the Supreme Court in White v. Davis.
5.  Petitioner/Plaintiff be awarded attorneys fees and costs of suit incurred in this action.

THE LAW OFFICES OF BROOKS ELLISON

Dated: 

	 
	

	
	PATRICK J. WHALEN

Attorneys for Plaintiff
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VERIFICATION

  I, Peter Flores, Jr., am the President of CASE, the Petitioner/Plaintiff in this proceeding.  I have read the foregoing petition and know its contents.  The facts stated therein are true and are within my personal knowledge.  I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct and that this declaration was executed on July ____, 2010 at San Francisco, California.

__________________________

PETER FLORES, JR
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