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INTRODUCTION
On or about July 1, 2010, the State Controller’s Office (“SCO”) received a draft pay letter from the Department of Personnel Administration directing the SCO to reduce the pay of state employees to minimum wage or, in some cases, zero, in the absence of a budget approved by the Legislature and signed by the Governor.  (Flores Dec. ¶ 3.)  That pay letter is constitutionally defective and cannot legally be implemented.  Accordingly, Petitioner seeks a judicial declaration that the pay letter is illegal and injunctive relief prohibiting its implementation. 
STATEMENT OF FACTS
Petitioner/Plaintiff CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE EMPLOYMENT (“CASE”) is, and at all times herein mentioned was, a nonprofit corporation organized and existing under the laws of the state of California, with its principal place of business in the County of Sacramento, State of California.  (Flores Dec., ¶ 1.)  CASE is the exclusive collective bargaining representative of approximately 3,500 legal professionals in State Bargaining Unit 2 pursuant to Government Code section 3520.5.  CASE represents approximately 450 legal professionals employed at State Compensation Insurance Fund.  All CASE members would be directly impacted if the Controller implemented the draft pay letter.  The vast majority of CASE members are attorneys employed in Work Week Group (“WWG”) SE.  Approximately 600 CASE members are administrative law judges or hearing officers employed in WWG E.  Approximately 150 CASE members are employed in WWG 2.  (Flores Dec., ¶ 2.)  
The pay letter received by the SCO directs SCO to reduce the pay of state employees depending on their classification.  Employees in WWG SE “are not entitled to Regular Pay or the Minimum Wage Pay Differential” and thus would be paid zero.  Employees in WWG SE would be paid $1,971.66 per month.  Employees in WWG 2 would be paid the federal minimum wage of $7.25 per hour, or between $1,218 and $1,276 per month, depending on the number of days in the month.  Notwithstanding the above, employees in State Bargaining Units 5, 8, 12, 16, 18, and 19 would receive their full pay.  (Flores Dec., ¶ 3.) 

Accompanying the pay letter was a cover letter which stated that under the holding of the California Supreme Court in White v. Davis (2003) 30 Cal.4th 428, “in the absence of an approved state budget, the Controller has no legal authority to pay state employee wages and salaries except as required by federal labor law.”  (Flores Dec., ¶ 4.)  The letter explained the basis for exempting the six bargaining units from the pay letter as follows:

The six Bargaining Units with tentative agreements are not included because we are seeking and expect the Legislature to approve a continuous appropriation for these six units. We anticipate passage of a continuous appropriation for these bargaining units before the end of the month.
(Ibid.)  Apparently based on that anticipation, the draft pay letter states that the six bargaining units “have a continuous appropriation and will receive their regular compensation.”  The pay letter then exempts them from the wage reductions applicable to all other state employees.  Since the issuance of the pay letter, the Legislature has not enacted a continuing appropriation for the six bargaining units exempted from the wage reductions.  No such legislation has even been introduced.    Moreover, the pay letter requires wage reductions regardless of whether employee salaries are paid out of continuously appropriated funds.  (Ibid.)  Instead, the pay letter directs payment or nonpayment on the legally irrelevant ground that an appropriation for certain units is anticipated.  
///

///

///

///

///

///

///

ARGUMENT
I.  THE SUPREME COURT HAS DETERMINED THAT THE SALARIES OF EMPLOYEES PAID OUT OF CONTINUOUSLY APPROPRIATED FUNDS MAY BE PAID DESPITE THE ABSENCE OF A BUDGET

A.  The Decision in White v. Davis
The pay letter received by SCO was expressly based on the California Supreme Court’s opinion in White v. Davis (2003) 30 Cal.4th 528 TA \l "White v. Davis (2003) 30 Cal.4th 528" \s "White v. Davis (2003) 30 Cal.4th 528" \c 1 .  Accordingly, it is useful to understand the court’s holding in that opinion.

In White v. Davis TA \s "White v. Davis (2003) 30 Cal.4th 528" , the Supreme Court made clear that it was deciding only two issues:  the propriety of the lower court’s injunction (an issue not raised in this case) and “whether the Controller is authorized to pay state employees their full and regular salaries during a budget impasse.”  (Id. at p. 534.)  Despite granting review in the case, the Court ordered the opinion of the Third District Court of Appeal published “in order to preserve that court's analysis of those issues as citable Court of Appeal precedent,” but made clear that it expressed no opinion on the merits of those issues.  (Id. at p. 563, fn. 14.)
  

With respect to the payment of state employee salaries during a budget impasse, the Court concluded:

State employees who work during a budget impasse obtain the right, protected by the contract clauses of the federal and state Constitutions, to the state’s ultimate payment of their full salary for work performed during the budget impasse. . . .

(Id. at p. 535.)  However, as to the timing of those payments, the Court reasoned that Article XVI, section 7 of the California Constitution TA \l "Article XVI, section 7 of the California Constitution" \s "Article XVI, section 7 of the California Constitution" \c 7  prohibited salary payments in the absence of an appropriation.
  (Id. at p. 566.)  The Court also relied upon Government Code section 12440 TA \l "Government Code section 12440" \s "Government Code section 12440" \c 2 .
  
The Court expressly held that appropriations for state employee salaries need not be made only in the annual budget act.  (White v. Davis, supra, 30 Cal.4th at p. 567 TA \s "White v. Davis (2003) 30 Cal.4th 528" .)  The Court also observed that “in some instances state employee salaries currently are paid from continuing appropriations . . . .”  (Ibid.)  The Court expressly cited the State Compensation Insurance Fund as an example of an agency whose employees’ salaries are continuously appropriated.  (Id TA \s "White v. Davis (2003) 30 Cal.4th 528" . at p. 567, fn. 15.)


B.  Implementation of the Pay Letter Is Contrary to the Holding in White v. Davis
The pay letter states that “Employees in WWG SE are not entitled to Regular Pay or the Minimum Wage Pay Differential in the absence of a Budget.”  (Flores Dec., Exh. A.)  All of the CASE members employed at State Fund are attorneys in WWG SE.  (Flores Dec., ¶¶ 2, 4.)  Thus, implementation of the pay letter would result in those attorneys being paid no wages in the absence of a budget.  However, this is directly contrary to the Supreme Court’s holding that the salaries of employees at State Fund are continuously appropriated and thus they are entitled to their full pay on the normal pay day.  
It is also important to note that in footnote 15, the Supreme Court made clear that there are other agencies subject to continuous appropriations.  (White v. Davis, supra, 30 Cal.4th at TA \s "White v. Davis (2003) 30 Cal.4th 528"  p. 567.) Currently, continuing appropriations exist for dozens of state departments, programs, and services, including but not limited to the following:  
Accountant contracts for litigation (Business and Professions Code § 5025.3 TA \l "Business and Professions Code § 5025.3" \s "Business and Professions Code § 5025.3" \c 2 ); AIDS Drug Assistance Program Rebate Fund (Health & Safety Code § 120956 TA \l "Health & Safety Code § 120956" \s "Health & Safety Code § 120956" \c 2 ); Alfred E. Alquist Earthquake Fund (Government Code § 8899.23 TA \l "Government Code § 8899.23" \s "Government Code § 8899.23" \c 2 ); 
Blind Vendor Revolving Loan Fund (Welfare and Institutions Code § 19630.5 TA \l "Welfare and Institutions Code § 19630.5" \s "Welfare and Institutions Code § 19630.5" \c 2 ); 
Buy California Program (Food and Agricultural Code § 58750 TA \l "Food and Agricultural Code § 58750" \s "Food and Agricultural Code § 58750" \c 2 ); 
California Discount Prescription Drug Program Fund (Health and Safety Code § 130542 TA \l "Health and Safety Code § 130542" \s "Health and Safety Code § 130542" \c 2 ); 
Veterans Cemetery Perpetual Maintenance Fund (Military and Veterans Code § 1403 TA \l "Military and Veterans Code § 1403" \s "Military and Veterans Code § 1403" \c 2 ); 
County Correctional Facility Capital Expenditure and Youth Facility Bond Act of 1988 (Penal Code § 4496.40 TA \l "Penal Code § 4496.40" \s "Penal Code § 4496.40" \c 2 ); 
Department of Housing and Community Development (Health and Safety Code § 50400.5) TA \l "Health and Safety Code § 50400.5)" \s "Health and Safety Code § 50400.5)" \c 2 ; 
Child Support Payment Trust Fund (Family Code § 17311 TA \l "Family Code § 17311" \s "Family Code § 17311" \c 2 ); 
Fish and Game Mitigation and Protection Endowment Principal Account (Fish and Game Code § 13014 TA \l "Fish and Game Code § 13014" \s "Fish and Game Code § 13014" \c 2 ); 
Housing Trust Fund (Health and Safety Code § 50841 TA \l "Health and Safety Code § 50841" \s "Health and Safety Code § 50841" \c 2 ); 
Litigation deposits fund (Government Code § 16427 TA \l "Government Code § 16427" \s "Government Code § 16427" \c 2 ); 
Parks Project Revolving Fund (Public Resources Code § 5019.10 TA \l "Public Resources Code § 5019.10" \s "Public Resources Code § 5019.10" \c 2 ); 
Rural Health Care Equity Program (Government Code § 22877 TA \l "Government Code § 22877" \s "Government Code § 22877" \c 2 ); 
Self-funded dental care plans for state employees (Government Code § 22952 TA \l "Government Code § 22952" \s "Government Code § 22952" \c 2  et seq.); 
Self-funded or self-insured state employee benefit programs (Government Code § 19816.18 TA \l "Government Code § 19816.18" \s "Government Code § 19816.18" \c 2 ); 
State employee pretax parking fund (Government Code § 1156.1 TA \l "Government Code § 1156.1" \s "Government Code § 1156.1" \c 2 ); 
Transportation Investment Fund (Revenue and Taxation Code § 7104.2 TA \l "Revenue and Taxation Code § 7104.2" \s "Revenue and Taxation Code § 7104.2" \c 2 ); 
Unemployment Fund (Unemployment Insurance Code § 1521 TA \l "Unemployment Insurance Code § 1521" \s "Unemployment Insurance Code § 1521" \c 2 ); 
Victims of Corporate Fraud Compensation Fund (Corporations Code § 1502.5 TA \l "Corporations Code § 1502.5" \s "Corporations Code § 1502.5" \c 2 ); 
Workers' compensation (Labor Code § 3716 TA \l "Labor Code § 3716" \s "Labor Code § 3716" \c 2 ).

CASE members work in more than eighty different state departments, boards, and commissions.  (Flores Dec., ¶ 2.)  Many of those departments are recipients of one or more of the aforementioned funds, and many CASE members are employed in positions that are subject to continuous appropriations.  Accordingly, implementation of the pay letter would mean that many CASE members who are lawfully entitled to the full, regular pay would be paid zero, contrary to the holding of the California Supreme Court.

C.  Standards for Granting an Injunction 

Respondents should be enjoined from implementing the pay letter to reduce the salaries of the legal professionals employed by SCIF and other agencies funded in whole or in part by continuous appropriations.  Code of Civil Procedure section 526 TA \l "Code of Civil Procedure section 526" \s "Code of Civil Procedure section 526" \c 2 , subdivision (a) provides:

(a) An injunction may be granted in the following cases:

(1) When it appears by the complaint that the plaintiff is entitled to the relief demanded, and the relief, or any part thereof, consists in restraining the commission or continuance of the act complained of, either for a limited period or perpetually.
(2) When it appears by the complaint or affidavits that the commission or continuance of some act during the litigation would produce waste, or great or irreparable injury, to a party to the action.
(3) When it appears, during the litigation, that a party to the action is doing, or threatens, or is about to do, or is procuring or suffering to be done, some act in violation of the rights of another party to the action respecting the subject of the action, and tending to render the judgment ineffectual.
(4) When pecuniary compensation would not afford adequate relief.
(5) Where it would be extremely difficult to ascertain the amount of compensation which would afford adequate relief.
(6) Where the restraint is necessary to prevent a multiplicity of judicial proceedings.
(7) Where the obligation arises from a trust.
The California Supreme Court has repeatedly determined that: 

the question whether a preliminary injunction should be granted involves two interrelated factors: (1) the likelihood that the plaintiff will prevail on the merits, and (2) the relative balance of harms that is likely to result from the granting or denial of interim injunctive relief.
(White v. Davis (2003) 30 Cal.4th 528 TA \s "White v. Davis (2003) 30 Cal.4th 528" , 554.)

D.  There Is a Strong Likelihood Petitioners Will Prevail On the Merits
As explained in Argument I.B., supra, the California Supreme Court has already determined that employees whose salaries are paid out of continuous appropriations, including those CASE members employed at SCIF and many other agencies, are entitled to their full salary when due.  Because the high court has spoken on this issue, there can be no serious dispute that implementation of the pay letter would be unlawful.  Accordingly, petitioner will likely prevail on the merits.  

E.  The Relative Balance of Harms Favors Petitioner
CASE members will be subject to financial ruin if the pay letter is implemented.  (Flores Dec. ¶ 7.)  Many CASE members have had their wages reduced for the last 17 months as a result of the Governor’s unilateral imposition of furloughs, resulting in a monthly pay reduction of approximately 15%.  Because of the furloughs, most members have exhausted their personal savings and have reached the limit of their available lines of credit.  Many CASE members are the sole source of income for their families.  Reducing the pay of CASE members to minimum wage or zero would mean the certain loss of their homes, cars, and other necessities.  (Flores Dec. ¶ 7.)  

Respondents cannot demonstrate any harm that they will suffer if they are enjoined from implementing the unlawful pay letter.  The only relief that will prevent harm to CASE members is an order “restraining the commission or continuance of the act complained of.”  (Code Civ. Proc. § 526 TA \s "Code of Civil Procedure section 526" , subd. (a)(1).)  Accordingly, Respondents should be enjoined from implementing the pay letter.
II.  IMPLEMENTATION OF THE UNLAWFUL PAY LETTER WOULD VIOLATE THE RIGHT TO EQUAL PROTECTION ENJOYED BY CASE MEMBERS
Under California law, the salaries of all state employees have already been appropriated.  Accordingly, refusing to pay CASE members their full salaries when due, while paying full salaries to employees in other bargaining units, violates principles of equal protection.  Assuming arguendo that the salaries of all state employees are not already appropriated, then refusing to pay CASE members their full salaries when due, while paying full salaries to employees in other bargaining units for whom there has been no appropriation also violates those same equal protection principles.  

A.  Government Code section 19824 Authorizes Payment of Salaries in the Event of a Budget Impasse

In White v. Davis, the Court’s decision hinged on the premise that no legislative appropriation was available to authorize the payment of state employee salaries.  However, there is in fact already a legislative appropriation for all state employee salaries.
Government Code section 19824 TA \l "Government Code section 19824" \s "Government Code section 19824" \c 2  provides:  “Unless otherwise provided by law, the salaries of state officers shall be paid monthly out of the General Fund.”  This statute mandates that payment “shall” be made, and further specifies that it shall be paid “monthly.”  The California Supreme Court has already held that this statute authorizes payment in the absence of a specific budget appropriation.

In Meyer v. Riley (1934) 2 Cal.2d 39 TA \l "Meyer v. Riley (1934) 2 Cal.2d 39" \s "Meyer v. Riley (1934) 2 Cal.2d 39" \c 1 , the Supreme Court was faced with a claim by Meyer for the salary he was owed as chief of the division of service and supply within the Department of Finance.  (Id. at p. 40.)  In 1933, the Legislature failed to provide an appropriation for his salary.  (Id. at p. 41.)  Interestingly, not only did the Legislature fail to appropriate money for Meyer’s salary, but the 1933 budget bill specifically directed that Department of Finance funds not be used to pay the salary of the chief of the division of service and supply.  (Ibid TA \s "Meyer v. Riley (1934) 2 Cal.2d 39" .)

The Controller refused to pay, citing what was then section 22 of Article 4 of the State Constitution.  That section provided, in pertinent part “no money shall be drawn from the treasury but in consequence of appropriation made by law.”  That section has been amended and renumbered and is now section 7 of Article XVI.  Though the various amendments over the years have changed some of the words of the provision, the import is the same now as it was in 1934, as the section currently provides:  “Money may be drawn from the Treasury only through an appropriation made by law and upon a Controller's duly drawn warrant.”  Thus, the same constitutional provision relied upon by the court in White v. Davis was asserted by the Controller in 1934 in Meyer.  

The Court in Meyer TA \s "Meyer v. Riley (1934) 2 Cal.2d 39"  quickly disposed of the argument.  Then-section 1029 of the Political Code provided “[u]nless otherwise provided by law, the salaries of officers must be paid out of the general fund in the state treasury, monthly, on the last day of each month.”  (Id. at p. 41.  See also Vandegrift v. Riley (1934) 220 Cal. 340, 357.)  The Court held that this section was “sufficient to authorize such payment” of Meyer’s salary, even over the express language in the 1933 budget bill.  (Meyer, supra, 2 Cal.2d at p. 42.)  The Court went on to observe that “no particular form of words is essential to make the appropriation valid.”  (Id TA \s "Meyer v. Riley (1934) 2 Cal.2d 39" . at p. 43.)  

Section 1029 of the Political Code has been amended and renumbered into its present day incarnation, Government Code section 19824 TA \s "Government Code section 19824" .  Subdivision (a) of that section reads very similarly to the version before the Court in 1934:  “[u]nless otherwise provided by law, the salaries of state officers shall be paid monthly out of the General Fund.”  Nothing in the legislative history of section 19824 TA \s "Government Code section 19824"  indicates an intent by the Legislature to upset the reading given to the statute by the Supreme Court in Meyer.  As such, it appears that section 19824, which clearly specifies that salaries “shall be paid,” is a sufficient authorization for the Controller to draw warrants for all state employee salaries.

Neither section 19824 nor the Meyer TA \s "Meyer v. Riley (1934) 2 Cal.2d 39"  case were addressed by the Supreme Court in White v. Davis, nor were they addressed in the earlier White v. Davis decision by the lower appellate court.  In the decades since it was decided, Meyer has never been overruled, and in fact was cited with approval by the California Supreme Court in Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168 TA \l "Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168" \s "Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168" \c 1 , 201.  Nothing in Meyer conflicts with the holding in White v. Davis, because the latter case simply held that the Controller could only pay salaries if there was an authorizing appropriation.  Section 19824 provides that authorization, but was not at issue in White v. Davis.  “It is axiomatic that cases are not authority for propositions not considered.”  (In re Marriage of Cornejo (1996) 13 Cal.4th 381 TA \l "In re Marriage of Cornejo (1996) 13 Cal.4th 381" \s "In re Marriage of Cornejo (1996) 13 Cal.4th 381" \c 1 , 388.)  Accordingly, pursuant to section 19824, the Controller has authority and obligation to pay the salaries of all state employees, even during a budget impasse.  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450 TA \l "Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450" \s "Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450" \c 1 , 455; cf Gilb v. Chang (July 2, 2010) ___ Cal.App.4th ___, No. C061947, 2010 WL 2637734 TA \l "Gilb v. Chang (July 2, 2010) ___ Cal.App.4th ___, No. C061947, 2010 WL 2637734" \s "Gilb v. Chang (July 2, 2010) ___ Cal.App.4th ___, No. C061947, 2010 WL 2637734" \c 1 , *8 fn.12 [expressing no opinion as to the application of section 19824 during a budget impasse].)    

Respondents may argue that section 19824 applies to “state officers” rather than state employees.  Such an argument is untenable.  The term “state officer” is not defined in this part of the Government Code, but the statutory framework indicates that it includes state employees.  To begin with, subdivision (b) of section 19824 TA \s "Government Code section 19824"  contains the standard proviso that the section is superseded by conflicting provisions in a memorandum of understanding (“MOU”) reached pursuant to section 3517.5 of the Government Code.  MOUs are reached by “employee organizations” (Gov. Code. sec. 3517.5 TA \l "Gov. Code. sec. 3517.5" \s "Gov. Code. sec. 3517.5" \c 2 ).  And “employee organizations” are defined as “any organization that includes employees of the state and that has as one of its primary purposes representing these employees in their relations with the state.”  Subdivision (b) of section 19824 TA \s "Government Code section 19824"  would be meaningless if officers did not include state employees, because there would be no need to reference the MOUs reached by employee organizations.  And, a principle canon of statutory construction is to give meaning to every word and phrase and avoid interpretations which result in surplusage.  (Ste. Marie v. Riverside County Regional Park and Open-Space District (2009) 46 Cal.4th 282 TA \l "Ste. Marie v. Riverside County Regional Park and Open-Space District (2009) 46 Cal.4th 282" \s "Ste. Marie v. Riverside County Regional Park and Open-Space District (2009) 46 Cal.4th 282" \c 1 , 289.)  The only way to give meaning to section 19824, subdivision (b), is to construe “state officer” as including state employees.

Moreover, the term “state officer” appears to have different meanings depending on the context in which it is used.  For example, Article V, section 14 TA \l "Article V, section 14" \s "Article V, section 14" \c 7 , subdivision (f) of the Constitution defines state officers as “the Governor, Lieutenant Governor, Attorney General, Controller, Insurance Commissioner, Secretary of State, Superintendent of Public Instruction, Treasurer, and member of the State Board of Equalization” but that definition is expressly limited as applying only to that section of the Constitution.  Notably, the foregoing list does not include the position at issue in Meyer, which was merely a division chief.  Elections Code section 11001 TA \l "Elections Code section 11001" \s "Elections Code section 11001" \c 2  includes appellate court judges as state officers, but only for that division of the Elections Code.  It appears that the term “state officer” is not a fixed term of art, but rather may have different meanings depending on when and where it appears in statute.
A similar term “civil executive officer” is defined in Government Code section 1001 TA \l "Government Code section 1001" \s "Government Code section 1001" \c 2 , and includes a wide variety of state employees, including most notably “all assistant and deputy attorneys general.”  This is relevant because all deputy attorneys general are CASE members and are civil service state employees.  (Flores Dec., ¶ 2.)  The fact that the Legislature has seen fit to define the term “officer” (as in “civil executive officer”) to include both elected officials and state employees suggests that the term “state officer” in section 19824 should not be narrowly construed, and should be interpreted to include all state employees.
Moreover, section 19824 TA \s "Government Code section 19824"  appears in Title 2, Division 5 of the Government Code, which is entitled “Personnel” and which suggests it governs the personnel of the state, i.e. employees.  Its placement within Article 3, which contains a whole host of statutes governing the relationship between DPA and state employees, suggest it applies to state employees.  (See, e.g., People v. Broughton (2003) 107 Cal.App.4th 307 TA \l "People v. Broughton (2003) 107 Cal.App.4th 307" \s "People v. Broughton (2003) 107 Cal.App.4th 307" \c 1 , 321 [holding that a statute’s location within a code is informative as to the meaning of the statute]. )  Accordingly, based on its placement in the code as well as the express terms of subdivision (b) indicating it is applicable to employee organizations, section 19824’s reference to “state officers” must be read to include state employees.  
For the foregoing reasons, under the holding of the Supreme Court in Meyer, the Controller has the authority and obligation to pay all state employees their full salaries, regardless of any budget impasse.

B.  Principles of Equal Protection Require That CASE Members Be Treated Equally

The California Constitution likewise prohibits the denial of equal protection.  (Cal. Const., art. I, § 7 TA \l "Cal. Const., art. I, § 7" \s "Cal. Const., art. I, § 7" \c 7 , subd. (a).)  The concept of the equal protection of the laws compels recognition of the proposition that persons similarly situated with respect to the legitimate purpose of the law receive like treatment.”  (In re Eric J. (1979) 25 Cal.3d 522 TA \l "In re Eric J. (1979) 25 Cal.3d 522" \s "In re Eric J. (1979) 25 Cal.3d 522" \c 1 , 531 (internal citations and quotations omitted.)    

Because Government Code section 19824 TA \s "Government Code section 19824"  constitutes an appropriation for all state employee salaries, all state employees are similarly situated with respect to whether their salaries have been appropriated by the Legislature.  However, the pay letter received by SCO directs SCO to reduce the wages of CASE members until a budget is passed, while at the same time paying full salaries to employees in other bargaining units.  This is a patent violation of the right to equal protection enjoyed by all CASE members, and the Controller must therefore be enjoined from implementing the pay letter.
Assuming arguendo that section 19824 is not a valid appropriation for all state employee salaries, the pay letter is nevertheless unlawful.  The cover letter accompanying the pay letter explains that under White v. Davis, state employee salaries cannot be paid in the absence of a budget.  The cover letter also notes that as to the six bargaining units exempted from the wage reductions, “we are seeking and expect the Legislature to approve a continuous appropriation for these six units.”  (Flores Dec. ¶ 4; Exh. A.)  However, no such continuous appropriation has been enacted.  No such legislation has even been introduced.  (Flores Dec. ¶ 4.)  Thus, for the reasons stated earlier, all state employees are similarly situated with respect to the status of a legislative appropriation for their salaries.  Accordingly, the failure to pay CASE members their full wages, while directing payments for others based on the legally irrelevant ground that a unit-specific appropriation is anticipated, would violate equal protection principles. 

C.  The Controller Must Be Enjoined From Implementing the Pay Letter

Respondents should be enjoined from implementing the pay letter to reduce the salaries of CASE members in violation of principles of equal protection.  As explained in Argument I, supra, the only remedy is for this Court to issue an injunction “restraining the commission or continuance of the act complained of.”  (Code Civ. Proc. § 526 TA \s "Code of Civil Procedure section 526" , subd. (a)(1).)  
There is a strong likelihood that Petitioner CASE will prevail on the merits because there is absolutely no basis for distinguishing between employees of different bargaining units with respect to whether their salaries have been appropriated.  Either the Legislature has already enacted an appropriation for all state employees, as determined by the Supreme Court in Meyer, or it has not.  There is no evidence whatsoever that the Legislature has appropriated funds to pay the salaries of some employees but not others.  

In addition, the relative balance of harms favors Petitioner in this matter.  CASE members will be subject to financial ruin if the pay letter is implemented.  (Flores Dec. ¶ 7.)  Many CASE members have had their wages reduced for the last 17 months as a result of the Governor’s unilateral imposition of furloughs, resulting in a monthly pay reduction of approximately 15%.  Because of the furloughs, most members have exhausted their personal savings and have reached the limit of their available lines of credit.  Many CASE members are the sole source of income for their families.  Reducing the pay of CASE members to minimum wage or zero would mean the certain loss of their homes, cars, and other necessities.  (Flores Dec. ¶ 7.)  Respondent Controller cannot demonstrate any harm that he or SCO will suffer if SCO is enjoined from  implementing the unlawful pay letter.  Accordingly, the Controller should be enjoined from implementing the pay letter.

III.  THIS COURT SHOULD GRANT DECLARATORY RELIEF BECAUSE THE PAY LETTER IS UNLAWFUL IN TWO MAJOR RESPECTS 
A.  General Principles of Declaratory Relief
The standard for obtaining declaratory relief is relatively low.  Code of Civil Procedure section 1060 TA \l "Code of Civil Procedure section 1060" \s "Code of Civil Procedure section 1060" \c 2  provides:

Any person . . . who desires a declaration of his or her rights or duties with respect to another . . . may, in cases of actual controversy relating to the legal rights and duties of the respective parties, bring an original action or cross-complaint in the superior court for a declaration of his or her rights and duties . . . .”  He or she may ask for a declaration of rights or duties, either alone or with other relief; and the court may make a binding declaration of these rights or duties, whether or not further relief is or could be claimed at the time. The declaration may be either affirmative or negative in form and effect, and the declaration shall have the force of a final judgment. The declaration may be had before there has been any breach of the obligation in respect to which said declaration is sought.
Petitioner CASE desires a declaration of the rights of its members.  There exists an actual controversy because Petitioner disputes the authority of the Controller to implement the pay letter.  Moreover, “[i]t is settled that declaratory relief may be a proper remedy against the state.”  (Heinly v. Lolli (1969) 2 Cal.App.3d 904 TA \l "Heinly v. Lolli (1969) 2 Cal.App.3d 904" \s "Heinly v. Lolli (1969) 2 Cal.App.3d 904" \c 1 , 909.)  
In addition:
An action for declaratory relief lies when the parties are in fundamental disagreement over the construction of particular legislation, or they dispute whether a public entity has engaged in conduct or established policies in violation of applicable law.
(Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716 TA \l "Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716" \s "Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716" \c 1 , 1723.)  

Courts have recognized that:
 
A declaratory judgment serves to set controversies at rest before they lead to repudiation of obligations, invasions of rights or commission of wrongs; in short, the remedy is to be used in the interest of preventive justice, to declare rights rather than execute them.  

(Id. at pp. 607-608, internal quotations omitted.)  In this case, declaratory relief is necessary as “preventive justice” to clarify the rights of Petitioner and its members to the salaries to which they are entitled under law, and to prevent Respondent Controller from implementing an unlawful pay letter.  This Court should therefore declare that implementation of the pay letter is illegal. 

B.  The Pay Letter Is Unlawful Because It Violates Principles of Equal Protection 


As explained in Argument II, supra, Government Code section 19824 is an appropriation authorizing the Controller to pay all state employees their salaries in the absence of a budget.  As such, all state employees are similarly situated with respect to whether there is an appropriation to pay their full wages.  To the extent the pay letter seeks to pay full wages to some, but not all state employees, it is a patent violation of equal protection principles. Assuming arguendo that section 19824 does not authorize the payment of full wages during a budget impasse, then all state employees are still similarly situated, because there is no appropriation authorizing the payment of full wages to only some employees but not others.  Petitioner CASE therefore seeks a judicial declaration that implementation of the pay letter would be unlawful.  
C.  The Pay Letter Is Unlawful Because It Is Contrary to the Decision in White v. Davis
In White v. Davis, the Supreme Court held that: 
state employees do not have a contractual right actually to receive the payment of salary prior to the enactment of an applicable appropriation, and that the Controller is not authorized under state law to pay those salaries prior to such an appropriation.

(White v. Davis, supra TA \s "White v. Davis (2003) 30 Cal.4th 528" , 30 Cal.4th at p. 535, emphasis in original.)  The pay letter seeks to pay employees in some bargaining units in anticipation of an appropriation for those units.  (Flores. Dec., Exh. A.)  However, there is no appropriation applicable only to employees in those bargaining units.  (Flores Dec. ¶ 4.)  Thus, implementation of the pay letter would result in the payment of salary “prior to the enactment of an applicable appropriation” in direct contravention of the holding in White v. Davis.  Petitioner CASE therefore seeks a judicial declaration that implementation of the pay letter would be unlawful.  

CONCLUSION

WHEREFORE, Petitioner/Plaintiff CASE respectfully prays that:

1.  The Court issue a preliminary and permanent injunction restraining Respondents/Defendants Controller Chiang, State Fund, and other as yet unnamed entities from reducing the pay of CASE members whose salaries are paid out of continuous appropriations as directed in the pay letter.  
2.  The Court issue a preliminary and permanent injunction restraining Respondent/Defendant Controller from reducing the pay of CASE members in violation of their rights to equal protection.  
3. The Court issue a declaration that implementation of the pay letter would be contrary to law.
4.  Petitioner/Plaintiff be awarded attorneys fees and costs of suit incurred in this action.
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� The prior decision of the Third District Court of Appeal is reported as White v. Davis (2002) 108 Cal.App.4th 197� TA \l "White v. Davis (2002) 108 Cal.App.4th 197" \s "White v. Davis (2002) 108 Cal.App.4th 197" \c 1 �.





� The section provides:  “Money may be drawn from the Treasury only through an appropriation made by law and upon a Controller's duly drawn warrant.”


� Section 12440 provides:  


The Controller shall draw warrants on the Treasurer for the payment of money directed by law to be paid out of the State Treasury; but a warrant shall not be drawn unless authorized by law, and unless, except for refunds authorized by Section 13144, unexhausted specific appropriations provided by law are available to meet it.





� In a recent published opinion that is not yet final as of this writing, the Third District Court of Appeal noted, in dicta, that the decision in Meyer is not dispositive in the case of a budget gridlock.  (Gilb v. Chang (July 2, 2010) ___ Cal.App.4th ___, No. C061947, 2010 WL 2637734� TA \s "Gilb v. Chang (July 2, 2010) ___ Cal.App.4th ___, No. C061947, 2010 WL 2637734" �, *8 fn.13.)
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