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Cross-Complainants, 

DEBBIE L. EM)SLEY, sued herein in 
her official capacity only; CALIFORNIA 
DEPARTMENT OF PERSONNEL 
ADMINISTRATION 

Cross-Defendants. 

Pursuant to Califomia Code ofCivil Procedure § 1060, John Chiang, in his official 

capacity as Controller ofthe State ofCaiifornia, and the Office ofthe State Controller cross-

complain and allege as follows: 

GENERAL ALLEGATIONS 

PARTIES 

1 Cross-Complainant Jolin Chiang ("Controller Chiang" or the "Controller") is the 

Controller ofthe State ofCaiifornia. The Controller, a constitutional officer, is the chief fiscal 

officer of California, charged with "supenntend[ing] the fiscal concerns ofthe state." Cal. Gov't 

Code § 12410; Cal. Const, art. V, § 11. 

2. The Controller has the duty to audit all claims against the state, and 

may audit the disbursement ofany state money for correctness and legality. Cal. Gov't Code 

§ 12410. The Controller has "the power, indeed the duty, to ensure that the decisions of an 

agency that affect expenditures are within the fundamental jurisdiction ofthe agency. . . . [T]he 

power of audit include[s] the duty to ensure that the expenditure in question is authorized by 

law." Tirapelle v. Davis, 20 Cal App. 4th 1317,1335 (1993). 

3. Cross-Complainant the Office ofthe State Controller ("SCO") is a department of 

the State of Califomia headed by the Controller. Cal. Gov't Code § 12402. 

4 Cross-Defendant California Department of Personnel Administration ("DPA") is a 

Califomia state agency statutonly created for the purposes of managing the nonmerit aspects of 

the state's personnel system. Cal. Gov't Code § 19815.2. 

1 
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5. Cross -Defendant Debbie Endsley ("Director Endsley") ts die Director of the DPA 

and is responsible for administering and enforcing certain laws related to personnel 

administration. Cal. Gov't Code § 19815.4. 

6. Cross-Complainants bring this action against Director Endsley in her official 

capacity only. 

JURISDICTION AND VENUE 

7 This Court has jurisdiction over this Cross-Complaint pursuant to Califomia Code 

ofCivil Procedure § 1060. 

8. Both the Oflice of the State Controller and DPA are headquartered in Sacramento 

County. 

9. The Califomia Attomey General has an office within the Coimty of Sacramento, 

making that counly an appropriate venue. Cal. Code Civ Proc. § 401(1). 

FACTUAL BACKGROUND 

10. Article IV, section 12 of the Califomia Constitution provides in part, "[t]he 

Legislature shall pass the budget bill by midmght of June 15 of each year." 

11. At the time of the filing of this Cross-Complaint, the Legislature had not passed a 

budget bill for fiscal year 2010-2011. The budget for the previous fiscal year expired on June 30, 

2010, leaving the State ofCaiifornia without a state budget ("the budget impasse"). 

12. The Governor and state executive officials have apparently decided to have all 

state employees continue to work in the absence of a state budget, whether or not such employees 

provide essential services necessary to ensure pubHc health, safety, and security. 

13. On July 1,2010, DPA transmitted to the SCO a letter addressed to Controller 

Chiang from Director Endsley. The July 1 letter attached what appeared on its face to be a draft 

pay letter (the "Pay Letter"). The July 1 letter and Pay Letter are attached hereto as Exhibit A. 

14. Prior to transmitting the July 1 letter and Pay Letter, Cross-Defendants made no 

effort to confer witli Controller Chiang or SCO staff concerning the implementation ofthe Pay 

Letter. 
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15. The July 1 letter states that, undei White v Davis, 68 P.3d 74, 30 Cal 4th 528,133 

Cal. Rptr. 648 (2003), in the absence of an approved state budget, the Controller has no legal 

authority to pay state employee wages and salaries except as required by federal labor iaw. 

16. The July 1 letter and Pay Letter call for the Controller to implement salary 

reductions in light ofthe budget impasse. Specifically, the Pay Letter directs that the salaries and 

wages of most state employees be reduced to the federal minimum wage of $7.25 per hour while 

others, including teachers and attomeys, would receive no compensation 

17. The July 1 letter exempts employees in six bargaining units that have reached 

tentative agreements with the administration. According to the July 1 letter: "The six Bargainmg 

Units with tentative agreements are not included because we are seeking and expect the 

Legislature to approve a continuous appropriation for these six units. We anticipate passage ofa 

continuous appropriation for these bargaining units before the end ofthe month." 

18. As set forth in the Causes of Action below, the Pay Letter directs the Controller to 

take actions which he believes are contrary to state and federal law and as to which he has 

inherent authority under the state Constitution to make discretionary decisions. Moreover, 

because of legislative restrictions on and inherent inadequacies ofthe legacy payroll system the 

Controller is compelled to use, the actions specified in tlie Pay Letter are infeasible. 

19. On July 2, Collin Wong-Martinusen ("Wong-Martinusen"), the Controller's Chief-

of-Staff, responded to Director Endsley's July 1 letter. A copy of Wong-Martmusen's July 2 

letter, with attachments, is attached hereto as Exhibit B. 

20. In the July 2 letter, Wong-Martinusen addressed DPA's claim, contained in its July 

1 letter, that in June 2003, then-Controller Steve Westly made a statement to the effect that the 

technical tasks involved in changing pay for more than 200,000 employees could be 

accomplished. Wong-Martinusen clarifies that then-Controller Westly's statement was a 

preliminary opinion offered after only six months in office. Wong-Martinusen explained that, 

"Thirteen months later, aflei" havmg the opportunity to tliouglitfully study the matter, [tlien-

Controller Westly] notified the Legislature that his office 'had conducted a study and concluded it 

is not feasible to pay some employees hill salary and others minimum wage under the state's 

3 
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current payroll system." Wong-Martinusen also attached a copy of the referenced notification by 

then-Controller Westly, and offered to facilitate a meeting between SCO and the former 

Controller's payroll chief to "clarify any misunderstandings upon which you have come to 

detnraentally rely." Wong-Martinusen fiirther stated: "I urge you to avail yourself of this 

opportunity, if for no other reason than to confer with someone who oversaw the design ofthe 

existing payroll system when it was built in the early 1970's and can inform your understanding 

of what this system can and cannot do." 

21. On July 6, DPA filed a lawsuit in this Court, treating as final its draft Pay Letter 

and seeking enforcement of its terms. Prior to filing the lawsuit, Cross-Defendants made no 

effort to confer with Controller Chiang or SCO conceming a resolution ofthe issues previously 

raised by Controller Chiang regarding potential violations of federal and state law and 

infeasibility. 

22. In prior litigation arising Irom the fiscal year 2008-2009 budget impasse, DPA 

initiated a lawsuit against Controller Chiang and the SCO in this court seeking to enforce fhe 

terms of a pay letter issued to SCO in August 2008. Gilb v. Chiang, No. 34-2008-80000026 

That pay letter also called for the Controller to implement salary reductions in hght ofthe fiscal 

year 2008-2009 budget impasse, but differs in important respects fi-om the July 1 Pay Letter. 

23. On March 18, 2009 the Sacramento County Superior Court entered a Ruling Afler 

Hearing finding in favor of DPA. The Controller and SCO appealed that mling to the Third 

District Court of Appeals. Gilb v. Chiang, No. C061947. On July 2,2010, that court issued an 

opinion affirming in certain respects the trial court's decision. The Third District further noted in 

Its opinion: "Ifthe Controller believed DPA's [Aug. 2008] pay letter violated the law, the 

Controller should have initiated judicial resolution ofthe dispute . . . . " Slip Op. at 24. 

24. In keeping with the Third District's guidance, the Controller now seeks judicial 

resolution ofthe dispute between SCO and DPA arising fi-om DPA's efforts to enforce its latest 

Pay Letter 
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DECLARATORY RELIEF SOUGHT 

25. An actual controversy has ansen and now exists between Cross-Complamants and 

Cross-Defendants conceming their respective rights, duties, and obligations under state and 

federal laws. The controversy is definite and concrete, of sufficient immediacy, and touches on 

the legal relations ofthe parties having adverse legal interests, as well as the thousands of hard­

working California state employees whose salaries would be adversely affected by the Pay Letter. 

26 As set forth more fully herein, the Controller contends that the DPA's Pay Letter 

forces the Controller to choose between violating the Pay Letter or violating various federal and 

state laws. Cross-Complainants are informed and believe that Cross-Defendants dispute these 

contentions. The Controller therefore seeks a declaration of his rights and duties witii respect to 

the Pay Letter. 

27. On the basis of prior communications between DPA and SCO, including litigation 

with respect to the budget impasse of 2008-2009, as well as prior budget impasses, DPA is well 

aware ofthe issues described above and in the Causes of Action below, including the Controller's 

detemunation and fmding - communicated as recently as late June during oral argument before 

the Third District Court of Appeals and again in the SCO's July 2 letter - that the SCO's legacy 

payroll systems (i) catmot satisfy (without remedial legislation, at a minimum) the requirements 

of state and federal law during a budget impasse, and (ii) has substantial technical and operational 

gaps and lacks the functionality and flexibility required to implement the salary reductions and 

related changes sought by DPA during a budget impasse Although DPA's July 1 letter claimed 

that "[m]y staff is prepared to work with you to develop and implement the necessai7 

mechanisms to comply" with the Pay Letter, DPA has not made any serious effort lo work with 

the Controller to reach a resolution ofthe issues, or to provide clarification to the Controller 

regarding his rights, duties, and responsibilities. 

28. Cross-Complainants seek to enforce their rights and to obtain a declaration with 

respect to both Cross-Complamants' and Cross-Defendants' obligations under tlic lav/. In 

particular, Cross-Complamants ask this Court to declare that the Pay Letter issued by DPA to the 
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Controller is tmlawful and legally invalid. Such a declaration of nghts is necessary, waiTanted 

and appropriate. 

29. Cross-Complamants lack an adequate remedy at law. 

30. The Controller will continue to seek this relief even ifa slate budget is passed prior 

to the final adjudication oflhis dispute on the merits. 

FIRST CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief̂  Cal. Code Civ. Proc. § 1060 

31. The Controller hereby incorporates by reference all of the foregoing paragraphs as 

though fiilly set forth herein. 

32. Some state employees covered by the Pay Letter are paid salary or wages from 

continuing appropriations or from olher funding sources not requiring legislative aclion. The Pay 

Letter fails to exempt those employees fi-om Us terms or otherwise to provide the Controller with 

lawful insh-uctions regarding payment to such employees, contrar>' to state law 

33. For the foregoing reasons, the Controller believes the Pay Leller to be unlawful 

and is in genuine doubt as to his legal nghts, duties, and responsibiliUes with respect to it. 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invalid. 

SECOND CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc. § 1060 

34. The Controller hereby incorporates by reference all ofthe foregoing paragraphs as 

though fully set forth herem. 

35. Contrary to federal law and to orders entered by the U.S. District Coiut for the 

Northem District ofCalifoniia in Plata v. Schwarzenegger, No. 3:01-cv-01351-TEH, including, 

withoul limitation, orders appoinfing a receiver ("Receiver") and conferring upon him the powers 

ofthe Secretary ofthe Cahfomia Department of Corrections and Rehabilitafion and orders to 

which the California State Controller has been made subject, the Pay Letter has failed to exempt 

from its coverage stale employees subject lo tlie direction and control ofthe Receiver or to 

olherwise provide lawful instmctions with respect to such state employees as evidenced by the 

consent ofthe Receiver or ofthe U S District Court Further, the Pay Letter provides no 

^ 6 
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instractions or infomiation by which the Controller is able to identify state employees subject to 

the direcfion and control oflhe Receiver 

36. For the foregoing reasons, the Controller believes the Pay Letter to be unlawfiil 

and is in genuine doubt as to his legal rights, duties, and responsibilifies with respect to it. 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invalid. 

THIRD CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cai. Code Civ. Proc. § 1060 

37. The Controller hereby incorporates by reference all of the foregoing paragraphs as 

though fully set forth herein. 

38. Federal and slate law requires that deductions be made firom the salary and wage 

amounts paid to some or all state employees, for (without limitation) federal income tax, state 

income tax, state disability insurance, and state retirement contributions The Pay Letter fails to 

provide the Controller with lawful instructions as to such deductions. 

39. For the foregoing reasons, die Controller believes the Pay Letter lo be unlawfiil 

and is in genuine doubt ius to his legal righls, duties, and responsibilities with respect to il. 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invalid. 

FOURTH CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc. § 1060 

40. The Controller hereby incorporates by reference all ofthe foregoing paragraphs as 

though fully set forth herein. 

41. The federal Fair Labor Standards Act ("FLSA") requires that, in a given pay 

period, certain slate employees (known as nonexempt employees) who work overtime during that 

pay period must be paid, on a timely basis, their fiill regular rates of pay plus time-and-a-half for 

the overtime worked. During the budget impasse, the Controller has no way of accurately 

determining which of tiiese state employees will have worked overtime during that pay period 

and must be paid dunng that pay penod tlieir full regular rates of pay. The Pay Letter provides no 

lawful instmcfions to ensure such results and therefore Is in conflict with the FLSA and state law. 

CROSS-COMPLAINT FOR DECLARATORY RELIF.F 
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Hence the Controller's, comphance witb the Pay Letter (a) is infeasible, and (b) would ine^^tably 

result m violation ofthe FLSA and state law. 

42. For the foregoing reasons, the Controller beheves the Pay Leller to be unlawful 

and is in genuine doubt as to his legal rights, dufies, and responsibilifies with respect to it. 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invahd. 

FIFTH CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc, § 1060 

43. The Controller hereby incorporates by reference all ofthe foregoing paragraphs as 

though fully set forth herein. 

44. The legacy negative pay system which the SCO is required to administer, also 

called the anficipatory pay system, covers the vast majority of Slate employees, and maybe 

altered only by legislation and collective bargaining. State law also requires that, at all times, the 

Controller pay only for time actually worked. 

45. The legacy negative pay system requires that the Controller prepare the payroll 8-

10 days in advance of the end of the last day of the pay penod Consequently, because of the 

required appfication ofthe negative pay system during the budget impasse, the Controller has no 

way of accurately determining at the point when the SCO prepares that negafive payroll: (i) 

which state employees will not have worked the requisite hours and days during those final days 

ofthe pay period in order to be paid in full in conformance with state law at the end ofthe pay 

penod, and (ii) which nonexempt employees will have worked overtime diuing that pay period 

that, m compliance with federal law, would require the payment during that pay period ofthe 

employees' full regular wages for all non-overtime hours worked during that pay period. Hence, 

on this basis alone, the Controller's compliance with the Pay Letter would inevitably result in 

violations oflhe FLSA and state law and would be infeasible. 

46. For the foregoing reasons, the Controller believes the Pay Leller to be unlawful 

and is m genuine doubt as to his legal rights, duties, and responsibilities with respect to it. 

Accordingly, the Conti:oller seeks a declaration that the Pay Letter is legally invalid 
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SIXTH CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc. § 1060 

47. The Controller hereby incorporates by reference all of the foregoing paragraphs as 

though fully sel forth herein. 

48. Slale law and the FLSA require that stale employees be paid, in limely fashion, a 

minimum of $8.00 per hour worked. By specifying a lower amount ($7.25), the Pay Letter is 

inconsistent with stale law and the FLSA The Controller recognizes tiiat tiie FLSA portion of 

this claim was the subject of prior litigation with DPA and was decided against Controller. Such 

prior litigation is not final, and is subject to review by the Califomia Supreme Court. Such prior 

Utigation, however, did not determine whelher slate law itself imposes a requirement ofpayment 

ofthe state minimum wage to employees when the state makes the decision to have employees 

work during a budget impasse. 

49. For the foregoing reasons, the Controller believes the Pay Letter to be unlawfiil 

and is in genuine doubt as lo his legal rights, duties, and responsibilities with respect to it. 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invahd 

SEVENTH CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc. § 1060 

50. The Controller hereby incorporates by reference all ofthe foregoing paragraphs as 

though fiilly set forth herein. 

51. The Pay Letter directs immediate reduction of the actual amounts paid by way of 

salary and wages to state employees, lo the amounts specified in the Pay Lelter. The Pay Letter is 

devoid of instructions as to how the Controller shall accomplish such immediate reduction or how 

the Controller shall accomplish such immediate reduction in the face ofthe inherent infeasibility 

ofthe existing legacy pay systems and processes with which the Controller remains encumbered. 

52. For the foregoing reasons, the Controller believes the Pay Letter to be unlawful 

and is in genuine doubt as to his legal rights, duties, and responsibilities witli lespect to it. 

Accordingly, tiie ConhoUer seeks a declaration that tiie Pay Letter is legally invalid. 
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EIGHTH CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc. § 1060 

53. The Controller hereby incorporates by reference all of tiie foregoing paragraphs as 

though fiilly sel forth herein. 

54. The Pay Letter necessarily envisions that, when the currenl budget impasse has 

ended, slate employees whose timely pay has been reduced during the budget impasse shall be 

restored the amounts that they were not paid during the impasse but that, under Wliite v Davis, 

they are entitied to be paid at the end ofthe budget impasse. The Pay Letter is devoid of 

instmctions as to how fiie Controller shall accomplish such immediate restoration in the face of 

the inherent infeasibility ofthe existing legacy pay systems and processes with which the 

Controller remains encumbered. 

55. For Ihe foregomg reasons, the Controller believes the Pay Letter to be unlawful 

and is in genuine doubt as to his legal rights, duties, and responsibilities with respect to it 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invalid. 

NINTH CAUSE OF ACTION 

Cross-Complaint for Declaratory Relief, Cal. Code Civ. Proc. § 1060 

56. The Controller hereby incorporates by reference all ofthe foregoing paragraphs as 

though fiilly set forth herein. 

57. Contrary to Cal. Gov't Code § 19826 and state law reserving to the Legislature 

exclusive and ultimate authority over the non-merit economic condilions of slate employment 

with respect to state employees covered by the Dills Act and who have chosen an exclusive 

representative under said act ("Represented Employees"), the Pay Letter unlawfully fails to 

exempt Represented Employees fi'om its coverage. Further, the Pay Letter provides no 

instractions or information by which the Controller is able to identify Represented Employees 

subject to the Pay Letter's coverage. The Controller recognizes that this claim was the subjecl of 

prior litigation with DPA and was decided against the Confi-oller. Such pnor litigation is not 

fmal, and is subjecl to review by the California Supreme Court. 
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58. For the foregoing reasons, the Conti'oller believes tiie Pay Letter to be unlawful 

and is in genuine doubt as to his legal rights, duties, and responsibihfies with respect to it. 

Accordingly, the Controller seeks a declaration that the Pay Letter is legally invalid. 

PRAYER 

WHEREFORE, Cross-Complainants pray tiiat judgment be entered against Cross-

Defendants, and each of them, as follows: 

1 For a declaration that the Pay Letter issued by DPA to the Controller is legally 

invalid; 

2. For appropnate declaratory relief with respect to the Controller's nghts, duties, 

and responsibilities with respect to each ofthe Causes of Action above, 

3. For costs of suit incurred herein; 

4. For such costs and further relief as tiie Court deems just and proper. 

Dated July 7, 2010 Respectfully submitted, 

OFFICE OF THE STATE CONTROLLER 

By: J i j ^ 2 . ^dM^-HwClfiSP 
Richard J. Chivaro (SBN 124391) 
Ronald V. Placet (SBN 155020) 
Shawn D. Silva (SBN 190019) 
300 Capitol Mall, Suite 1850 
Sacramento, Cahfomia 95814 
Telephone: (916)445-6854 
Facsimile: (916) 322-1220 
Email: rchivaro@sco.ca.gov 

KAYE SCHOLER LLP 

Steven S. Rosenthal (SBN 109739) 
Marc S. Cohen (SBN 65486) 
Jay W. Waks (pro hac vice pending) 
Alan K. Palmer (pro hac vice pending) 
Bryant Delgadillo (SBN 208361) 
KAYE SCHOLER LLP 
1999 Avenue ofthe Stars, Suite 1700 
Los Angeles, Califomia 90067 
Telephone: (310) 788-1000 
Facsimile: (310)788-1200 
Email srosenthal@kayescholer.com 
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apalmer@kayescholer.com 
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Attomeys for Cross-Complainant, JOFIN 
CHIANG, in his official capacity as 
CONTROLLER OF THE STATE OF 
CALIFORMA; and tiie OFFICE OF THE 
STATE CONTROLLER 
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

DEPARTMENT OF PERSONNEL ADMINISTRATION 
OFFICE OF THE DIRECTOR 
1515 "S" STREET, NORTH BUILDING, SUITE 4C0 
SACRAA4ENT0, CA 95311-7258 

July 1,2010 

The Honorable John Chiang 
California State Controller 
300 Capitol Mall, Suite 1850 
Sacramento, Califomia 95814 

Dear Controller Chiang, 

Today is July 1, 2010, and there is no state budget. Regrettably, we must take the steps 
outlined in the attached pay letter to adjust wages and salaries during this budget impasse The 
six Bargaining Units with tentative agreements are not included because we are seeking and 
expect the Legislature to approve a continuous appropriation for these six units. We anticipate 
passage of a continuous appropriation for these bargaining units before the end ofthe month. 

In May 2003, the California Supreme Court held in \Miite v. Davis that in the absence of an 
approved state budget, the Controller has rro legal authoiity to pay state employee wages and 
salaries except as required by federal labor law 

In 2008, the Department ofthe Personnel Administration (DPA) issued a pay letter directing the 
payment of wages and salaries In compliance with White v. Davis, You did not implement that 
pay letter. You cited your computer system as one of the reasons you could not pay minimum 
wage for state employees during a budget impasse. Based on your refusal, the DPA sued and 
won in the trial court. You appealed lo the appellate court and we are waiting for a decision 

However, in June 2003, your predecessor, Steve Westly, stated that the "technical tasks 
involving changing pay for more than 200,000 employees can be accomplished," Based on this 
statement, it appears that there is a way to implement changes to your computer system to 
comply with White v. Davis and the Fair Labor Standards Act (FLSA). 

I urge you to take the necessary steps to make changes to your computer system to comply 
with state law My staff is prepared to work with you to develop and implement the necessary 
mechanisms to comply with the California Constitution, White v Davis, and the Fair Labor 
Standards Act 

Since 

DebBie End8le>^ 
Director 
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PAYLETrER; 10-XX 
ISSUE DATE: 

DEPARTMENT OF PERSONNEL ADMINISTRATION 
SECTION I 

For questions regarding Section I, call (916) 323-3343 
Technical questions will be refened to the Personnel Services Branch 

To comply with federal labor law and the California Supreme Court's decision in White v. Davis, 
in the absence of an approved budget WWG 2, E, and SE dasses shall be paid as follows; 

All Regular Pay for all employees ts delayed until a budget is signed with the exception 
ofthe Bargaining Units identified below. Until a Budget is signed employees in Wori< Week 
Group 2 and WWG E are eligible for Pay Differential XXX. Employees in WWG SE are not 
entitled to Regular Pay orthe Minimum Wage Pay Differential in the absence of a Budget, 

SECTION 14: PAY DIFFERENTIALS 

PAY DIFFERENTIAL XXX 
WHITE VS, DAVIS NO BUDGET/MINIMUM WAGE PAY DIFFERENTIAL RANK AND 
RLE AND EXCLUDED EMPLOYEES is established: (Effective 07/01/10) 

Excluded from Minimum Wage Differential: 

Bargaining Units 5, 8,12, 16, 18 and 19 
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SECTION 14: PAY DIFFERENTIALS 

PAY DIFFERENTIAL XXX 
WHITE VS. DAVIS NO BUDGET/MINIMUM WAGE PAY DIFFERENTIAL 

RANK AND FILE AND EXCLUDED EIVIPLOYEES 

Established, 07/01/10 

CLASS TITLE 
All classes with WWG 2 
designation with the exception of 
positions that have a continuous 
appropnation 

All classes with WWG E 
designation with the exception of 
positions that have a continuous 
appropriation 

CB/10 
R01, R02, R04, R06. R07, R09, 
RIO, R11,R13, R14, R15, R17, 
R20 R21, 801. 304, 305, 306, 
307,308,309,311,312,313, 
314, 315, 317, 320, U01, U04, 
U07. UOO, U12, U15, U19, E, 
E97, E98, and confidential 
employees tied to the above 
rank-and-file bargaining units. 

R01, R02, R03, R07, R09, RIO, 
R11.R17,R21, SOI, 302,303, 
304, 306, 307, 308, 309, 310, 
312,311,314,315,317,318, 
319, 320, 321, MOI, M02, 
MOS, MOS, M07, M08, M09, 
M10, M11,M12, M13, M14, 
M15, M16,M17, M18, M19, 
M20, M21,M21.U01,U02, 
U09, UIO, U19, E97, E98, E99 

RATE 
Ratel 

Rate 2 

DEPARTMENT 
All Departments 

RATE 

RATE 1 -WWG 2 

Full-time employees shall be eligible for 

$1,218 for a 21 day pay period 
$1,276 for a 22 day pay penod 

Intennittent employees shall be eligible for 

$7 25 per hour 

Daily rate employees shall be eligible for: 

$58.00 per day 

EARNINGS ID 

(Rev, XX/XX/XX. PLXX-XX) 14.XXX 
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SECTION 14; PAY DIFFERENTIALS 

RATE 
RATE 2 - WWG E 

Full-time employees shall be eligible for 

$1,971.66 per pay penod 

Intermittent employees shall be eligible for. 

$11,36 per hour • 

Daily rate employees shall be eligible for 

$91.00 per day 

EARNINGS ID 

CRITERIA 

Employees in classes with a Work Week Group designation of 2 and E are eligible for this pay 
differential with the exception of employees in Bargaining Units 6, 8,12,16,18, and 19 These 
bargaining units have a continuous appropnation and will receive their regular compensation 

All health benefits will not be withheld from this minimum wage pay differential for 90 days 

Group legal will be withheld from this minimum wage pay differential. 

Miscellaneous deductions will be withheld from this minimum wage payment, 

Employee's lump sum payments will not be based on this minimum wage payment. 

Disability payments which occurred pnor to July 1, 2010 will not be subject to minimum wage 

Supplemental payments for disability will be based on minimum wage as of July 1,2010. 

IF APPLICABLE, SHOULD PAY DIFFERENTIAL BE: 
PRO RATED 
SUBJECT TO QUALIFYING PAY PERIOD 
ALL TIME BASES AND TENURE ELIGIBLE 
SUBJECT TO PERS DEDUCTION 

Yes 
No 
Yes 
Yes 

INCLUSION IN RATE TO CALCULATE THE FOLLOWING BENEFIT PAY 
OVERTIME 
IDL 
EIDL 
NDI 
LUMP SUM VACATION 
LUMP SUM SICK 
LUMP SUM EXTRA 

No 
No 
No 
No 
No 
No 
No 

<Rev. XX/XX/XX: PLXX-XX) 14.XXX 
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JOHN CHIANG 

(llalrfcrma ^ U i U Qlantxailtx 

July 2, 2010 

Debbie Endsley, Director 
Department of Personnel Administration 
1515 "S" Street, North Buildmg, Smte 400 
Sacramento, CA 95811-7258 

Dear Ms. Endsley: 

Thank you for your letter of July 1,2010, which includes a draft pay letter calling foi the 
salaries and wages of most State employees to be reduced to the federal rainimum of $7.25 per 
hour while others, including cnminal prosecutors and teachers, wiU receive no compensation. 

Controller John Chiang agrees that it is regrettable that the new fiscal year has begun 
without a spending plan in place It is also regrettable that innocent Califomians pay llie price 
whenever the Governor and lawmakers fail in their Constitutional responsibility to pass a timely 
and honestly-balanced budget While the current focus is on state public servants, the list of those 
who have been called to shoulder tlie fiscal mismanagement of its Sacramento leaders during the 
past 36 months includes 450,000 lOTJ recipients, taxpayers who had more than $3 billion of tax 
refunds withheld, businesses which provide goods to the State, and California taxpayers who must 
now pay millions in extra debt service to offset credit ratings which are the worst m the nation. 

Your letter refers to segments ofthe 2003 Supreme Court decision m White v. Davis which 
provide that the State must follow the minimum requirements ofthe federal labor laws in the 
absence ofa budget, but conveniently ignores the Court's declaration that "the Controller's claim 
of infeasibility was not fully litigated, and thus we do not beheve it would be appropriate to 
attempt to definitively resolve the claim at this juncture." In short, the Court acknowledged then-
Controller Davis's argument that system limitations coupled with existing labor laws prevent the 
State from reducing wages to the federal minimum level without violating various provisions of 
the federal Fair Labor Standards Act, but left the issue to be litigated at a future date. Today's 
ruhng issued by the 3'̂ '̂  District Court of Appeal actually goes further by saying that "unfeasibihty 
would arguably excuse the Controller from fhe declaratory judgment to comply with White v 
Davis . ,," 

Your letter quotes a June 2003 statement by then-Controller Westly who, m only his sixth 
month in office, offered a preliminary opinion that the State's payroll system could be reprogrammed 
to pay federal rainimum wage. Thirteen months later, after having the opportunity to thoughtfully 
study the mattei, he notified the Legislature thai his ofFicc "had conducted a study and concluded it is 

300 Capitoi Mall, SuJte 18S0. Sacramento. CA 95814 • P O Box 942850, Sacraniento, CA 9 « S 0 • (916) 445 2636 • Fax (916) 322-4404 
777 S. FiguemaStrcct, Suite 4800, Lo5Ar»j5elej,CA 90017 « (213)833-6010 • Fax (213)833-6011 
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Debbie Endsley 
July 2, 2010 
Page 2 

not feasible to pay some employees full salary and others minimum wage under the state's current 
payroll system." I have attached a copy of that letter and am willing to facilitate a meeting between 
you and the previous Controller's payroll chief to clarify any misunderstandings upon which you have 
come to detrimentally rely I urge you to avail yourself of this opportunity, if for no other reason tlian 
to confer with someone who oversaw the design ofthe existing payroll system when it was built in the 
early 1970's and can inform your understanding of what this system can and cannot do, 

I appreciate your offer to work with us in developing the necessary mechanisms to reduce 
250,000 Califomians' wages to the federal minimum or to zero. Let's begin with issues raised by 
then-payroll chief Don Scheppmann in his August 2008 letter addressed to your deputy director of 
labor relations It provided your office with a list of legal and mechanical challenges that would 
need to be resolved in order to mitigate the risk of Cahfomia taxpayers incurring billions of dollars 
in damages associated with violating federal labor laws and the Constitution, To date, we have 
received no response ftom you or your staff. Ifyou have solutions lo the identified challenges, it 
would be in the State's best interests for you to share them. While all the issues raised in the 2008 
letter deserve your full attention, there are three vital challenges which your ofTice has remained 
unusually silent They have been summarized and are attached to this letter. 

Finally, it is important to note that the Administration has been working in close 
partnership with the Controller on 4e nation's largest payroll modernization effort The new 
payroll system wiU have the capacity to address fhe State's current and future business needs, 
including the lawful reducbon of wages in the absence ofa budget As one of four Admirustration 
representatives to the project's six-person steering committee, you approved the currenl schedule 
which anticipates initial roll-out in 2011, and the subsequent decommissioning ofthe existing 
payroll system In your role, you also know thai no other state payroll system in the nation is 
asked to pay minimum wage during a budget stalemate or under any other circumstances, 

As Controller Chiang has advised both the Govemoi and legislative leaders, Califomia 
cannot afford another day of pohtical paralysis in resolving the state budget crisis, nor can it afford 
a "shoot first, and aim later" approach to goveming. In the form of budget shght-of-hand and 
reckless political stunts, too many mistakes have been made in recent years that have served to 
exacerbate the State's fiscal woes. Until we can properly manage tihe billion dollar nsk associated 
with the Governor's minimum wage proposal, let's not add to that list of mistakes 

Sincerely, 
Original signed by • 

COLLIN WONG-MARTINUSEN 
Chief-of-Staff 
CaJifomia State Controller John Chiang 

Attachments 
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California utilizes a "negative payroll system, "which means that the calculation of slate 
workers* pay is completed in advance of tlie conclusion ofthe pay period For example, 
during the July pay period (July 1 Ihrough July 31), State employees will receive their pay 
warrants on August 1̂ \ but the State Controller will calculate payroll on or about July 20". 
This negative payroll system is enshnned in State law and cannot be altered except by 
legislation or through collective bargaining, 

California does not have a "real-time" attendance accounting system. Instead, state 
employees complete a time sheet reflecting actual hours worked during the first week of 
the subsequent pay period. For example, employees will generally complete their 
respective timesheets reflecting actual hours worked in the July pay period during the first 
week of August. 

This begs the question: "With a negative payroll system and the lack of real-time 
attendance accounting, how does the Controller know who has worked overtime during the 
first 20 days ofthe month and who will work overtime during the final 10 days ofthe 
month?" In short, we don't Instead, we calculate payroll on the 20* of each month using 
the presumption that all employees have worked their full, normal hours 

As you already know, the FLSA provides that an employee who works overtime is entitled 
to full pay for their regular hours on his/her nonnal pay day, in addition to overtime wages. 
Because ofthe payi'oll environment described above, Califorma will assuredly violate the 
FLSA should it attempt to pay its employees federal minimum wage Reluming to our 
example: On July 20 , the Controller will have no means to determine who has or will 
work overtime during the July pay cycle in order to comply witli the overtime provision.s of 
the FLSA 

Just so you gel a sense of how many potential violations could occur: Dunng the April 
2010 payroll period, nearly 72,000 slate employees worked more than 1,5 million hours of 
overtime. 

The California Constitution prohibits expenditures unless there is a legislahve 
appropriation authorizing the spending. Most, butnot all, appropriations are found in the 
annual budget act which is required to be enacted by no later than July 1 of each year and 
expires the following June 30. Regrettably, this Consttutional requirement has only been 
met 5 times in the past 20 years. 

Because payroll is calculated on or about the 20* of every monlh, California is at 
subslanhal risk of violating the prompt pay provisions of tlie FLSA if it attempts to reduce 
wages to the federal minimum level. Specifically, if there is a budget impasse on the date 
on which the State calculates payroll, the Controller will be forced to make those 
calculations based on the presumpbon that there will be no budget agreement during the 
final 10 or 11 days ofthe month. If there is a budget agreement enacted during that 
window of time, it is infeasible for our existing Vietaam-era payroll system to undo tlie 
prior calculations and revert back to paying nonnal, full wages by the regular pay day. 
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While reducing pay at the onset would be impossible without placing the State at risk of 
violating the overtime and prompt pay provisions ofthe FLSA, the nme it would take to 
make state employees whole for wages owing in the wake ofa budget deal would 
guarantee violations ofthe prompt pay provisions ofthe FLSA. 

Our payroll technical experts estimate that it would take at least 6 months before all 
employees would be made whole once a budget is in place, 

A recent example ofthe incredible task we face in restoring full pay followed a court mling 
that determined that Califomia's Governor acted unlawfully in furloughing employees at 
the State Compensation Insiurance Fund, the Califomia state agency responsible for 
providing worker's compensation insurance coverage to businesses. In fulfillment ofthe 
court's order to retroactively restore lost wages to this agency's 8,000 employees,, it took 
4+ weeks. Note tliat fhe universe of employees who would either be paid federal minimum 
wage or no wages is approximately 250,000, 
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;TATE OF CALFORMSA 

300 Capitol Mall 
Sacramen.to,CA 95814 

916.445.3028 
www coni.n?'li'r.c<;.'.>jv 

FOR IMMEDIATE RELEASE: CONTACT: PAUL HEFNER 

July 8, 2004 916-324-2356 

Westly Pledges to Fund Key Services 
Until Budget Completed 

SACRAMENTO - Controller Steve Westly today outlined plans to keep state funds flowing 
lo preserve vital services until a final budget is adopted, 

"We all know we need a budget as soon as possible," Westly said, "In the meantime, as the 
state's chief financial officer, I will do everything I can to provide payments for essential 
services," 

In a letter to members ofthe Legislature, Westly said he would continue to pay the salaries of 
state employees, and to pay state vendors for services provided before the new fiscal year began 
July I In addition, Westly will continue making payments required by federal law, autiiorized by 
the State Constitution or allowed via continuous legislative appropriation. 

Westly said thatthe state's cash position is substiuitially improved from last year, due to passage 
of Proposition 57 and the improved economy 

But Controller Westly cautioned that while no large payments were immediately threatened, 
several claims will come due later this month - including payments to community colleges and 
to school districts for categorical programs - that cannot be paid until a budget is signed. 

"The real date to watch for is July 28. That's when I will not be able to make major payments to 
community colleges and Califomia's schools," Westly said, 

Westly said he cannot make payments to vendors for services provided smce July I. He also said 
he would continue the practice of withholding salaries and per diem from state elected officials 
and appointed staff until a budget is adopted, 

Texl of letter follows. 

-More-
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STEVE WESTLY 
California State Controller 

July 8, 2004 

Dear Legislators: 

Thank you for workmg hard to finalize Califorma's budget. To help you respond to your 
constituents' concems, let me outline what obhgations I can and cannoi pay until a budget is 
signed into law. 

The state's cash position is substantially better this year than last, due to passage of Prop. 57 and 
the improving economy. 

As the State's chief financial officer, I will do everything I can to continue to provide payments 
for essenlial services Howevei, there are a number of constitutional and other restrictions that 
will prevent me from making payments scheduled for month's end to community colleges, 
school districts' categorical programs and local governments. 

What We Can Pay 

In the absence ofa budget, I am authorized to make the following types of payments: 

1. State Employees - In Jarvis vs. Westly, the state Supreme Court ruled that payment lo 
state employees was proper under the Fair Labor Standards Act. The court left open the 
question of whether the payment was lo be for full or minimum wages and whether or not 
minimum wage payments were feasible. My office did a study and concluded it is not 
feasible to pay some employees full salary and others minimum wage under the state's 
current payroll system. We are in the process of replacing our payroll system - which 
has been in place since the 1970s - but that work will not be completed iratil 2008, 

2, Prior Year Obligations - These payments are for costs incurred m the prior fiscal year. 
These include vendor payments for services provided before June 30, 

3. Constitutional Authorizations - These are financial obligations set out in the State 
Constitution, such as debt service and related interest payments, and revenue limit 
education payments. 

4, Federal Mandates - Even without a budget, California must comply with federal law. 
Therefore, I will continue making federally mandated payments such as Medi-Cal and 
CalWorks. 
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CaUfomia State Legislators -2- July 8,2004 

5. Continuous Legislative Appropriatioos - 1 will continue to pay those expenses with 
ongoing authorization ofthe Legislature, such as unclaimed property payments and 
income tax refunds. 

What We Cannot Pay 

1. Payments to community colleges, school districts, local governments, some non-profit 
organizations and other entities not allowed as specified above, 

2. Payments to vendors for services provided dunng the new fiscal year. 

3. Salaries and per diem of state elected officials and their appomted staff 

I hope this information is helpful to you. Please call me ifyou have any questions. 

Sincerely, 

Original signed by: 

STEVE WESTLY 
California State Controller 

m# 
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COUNTY OF LOS ANGELES 

I am employed in the County ofLos Angeles, State ofCaiifornia. I am over the age of 18 
and not a party lo the within action. My business address is 1999 Avenue ofthe Stars, Suite 1700, 
Los Angeles, Califomia 90067. 

On July 7,2010,1 served the foregoing doctiment described as follows: CROSS 
COMPLAINT FOR DECLARATORY RELIEF 

[ ] BY E-MAJL SERVICE: SEE ATTACHED SERVICE LIST 

[ ] BY FACSIMILE The above-referenced documents (without exhibits and attachments 
thereto) were transmitted via facsimile transmission to the addressee(s) as indicated above on the 

Date thereof The transmission was reported as completed and without error. 

[ ] ELECTRONIC SERVICE SEE SERVICE LIST 

[ ] BY FEDERAL EXPRESS I am readily familiar with Kaye Scholer LLP's business 
practices of collecling and processing items for pickup and next business day delivery by Federal 
Express. Under said practices, items to be delivered fiie next business day are either picked up by 
Federal Express or deposited in a box or other facility regularly maintained by Federal Express in the 
ordinary course of business on that same day with the cost thereof billed to Kaye Scholer LLP's 
accoimt. I placed such sealed envelope for delivery by Federal Express to the offices of the 
addressee(s) as above on the dale hereof following ordinary business practices, 

[ X ] MAIL I am readily familiar with the firm's practice of collection and processing 
Correspondence for mailing. Under tiliat practice it would be deposited with the U.S. postal service 
on that same day with postage thereof ftilly prepaid at Los Angeles, CaJifomia in the ordinary course 
of business. I am aware that on motion oflhe party served, service is presumed invalid if postal 
cancellation date or postage meter date is more than one day after dale of deposit for mailmg in 
affidavit. 

[ ] BY PERSONAL SERVICE 

by personally delivering such envelope to the addressee. 
by causing such envelope to be delivered by messenger to the office of the 
addressee. 

[ ^ ^ ] STATE I declare under penalty of petjtuy under the laws of the State of Califomia that the 
foregoing is true and correct. 

[ ] FEDERAL I declare that I am employed in the office of a member ofthe bar ofthis court at 
whose direction the service was made. 

Executed on July 7,2010, at Los Angeles, Californii 
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SER\TCE LIST 

Kenneth William Curtis, II, SBN 95753 
Chief Counsel 
Warren C. Stracener, SBN 127921 
Deputy Chief Counsel 
Linda A. Mayhew, SBN 155049 
Assistant Chief Counsel 
Christopher E. Thomas, SBN 186075 
Labor Relations Counsel 
David D. King, SBN 252074 
Labor Relations Counsel 
Shaun R. Spillane, SBN 258604 
Department Of Personnel Administration 
1515 S Sfreet, North Building, Suite 400 
Sacramento, Califomia 95814 
Telephone: (916) 324-0489 
Telecopy: (916) 323-4723 
E-Mail: billcurtis@dpa.ca.gov 
E-Mail: davidkuig@dpa.ca gov 

ATTORNEY FOR 
PLAINTIFF/PETITIONERS 
Debbie L. Endsley; California Department 
Of Personnel Administration 
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