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I. 

INTRODUCTION  

In this matter, Defendants ask the Court to relieve them from the requirements of Federal 

Rule of Civil Procedure 62 and Local Rule 151(d), under which a judgment debtor is to post a 

supersedeas bond securing the judgment pending appeal.  In lieu of such a bond, Defendants 

propose to pledge four pieces of real property which—Defendants assert—are collectively valued 

at $6,202,500.  

For the reasons set forth below, Defendants’ motion should be denied.       

II. 

FACTUAL BACKGROUND  

CCPOA is a financial behemoth—the largest correctional officers’ union in the country, 

and one of the richest and most powerful unions in California.  At the time of judgment in this 

case, CCPOA had approximately 31,300 members, which number had held steady over recent 

years. (Trial Transcript [“TT”] Vol. 33, at 5164:5-5165:15.1)  Monthly revenues from CCPOA 

members total approximately $2.49 million, or about $29.88 million per year. (Ibid.)  According 

to CCPOA Chief Operating Officer and General Counsel David Sanders, CCPOA—even before 

the verdict in this action was remitted from approximately $12.6 million to approximately $5 

million—would have been able to pay the full amount of the judgment. (Reporter’s Transcript of 

January 18, 2011 Oral Argument [Baxter Decl, Exh. 2], at 38:9-38:11); see, also, 

www.ktvu.com/news/25491158/detail.html.)   

Other facts relative to CCPOA’s financial strength include the following: 

• In 2009, CCPOA purchased eight vehicles at a total cost of approximately 

$160,000-$176,000.  CCPOA purchases between five and eight new vehicles each 

year. (TT Vol. 33, at 5185:8-5185:24.)  

• CCPOA annually purchases half a box for Sacramento Kings games, costing 

approximately $230,000 per year. (TT Vol. 33, at 5189:23-5190:8.) 

                                                 
1 All passages of the Trial Transcript cited herein are attached as Exhibit 1 to the concurrently-
submitted Declaration of Daniel L. Baxter. 
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• CCPOA annually purchases a box for Sacramento River Cats games, costing 

approximately $23,000 per year. (TT Vol. 33, at 5191:2-5191:16.)  

• CCPOA has recently donated at least $1,000,000 to the National Law Enforcement 

Museum located in Washington, D.C. (Declaration of Daniel L. Baxter [“Baxter 

Decl.”], ¶ 3, and Exh. 2 thereto.) 2;  

• CCPOA paid approximately $5.3 million for the four pieces of property it 

proposes to pledge as alternative security, all of which are claimed to be owned 

free and clear. (TT Vol. 33, at 5180:17-5183:11.)  CCPOA also pays for an 

apartment for the individual who, among other apparent duties, operates as Mike 

Jimenez’s driver. (Id. at 5183:15-5184:19.) 

• CCPOA budgeted approximately $3.6 million for political action committee 

expenditures for fiscal year 2010-2011. (TT Vol. 33, at 5176:10-5176:17; Exh. 

1183.) 

• CCPOA’s four largest budget items for fiscal year 2010-2011—legal expenses, 

employee salaries, employee benefits, and political action committee funding—

total approximately $19.2 million. (TT Vol. 33,  at 5176:22-5177:6; Exh. 1183.) 

•  Other budgeted items for fiscal year 2010-2011 include $1.8 million for 

“advertising and public relations,” $409,510 for “lobbyist expenses” (in addition to 

the above-referenced PAC costs), $258,000 for “political coordination,” $350,000 

for “executive board expenses,” $380,000 for “travel, food, and lodging,” and 

$525,000 for “legal defense.”  (TT Vol. 33, at 5177:17-5180:5; Exh. 1183.) 

Despite the above, Defendants now ask this Court to excuse them from complying with 

the usual protocols attending to securitizing a judgment, in favor of CCPOA’s pledge of not one, 

not two, but four separate pieces of real property (CCPOA’s West Sacramento headquarters, one 

vacant lot in Rancho Cucamonga, and two North Natomas residences) as security.   
                                                 
2 This is contrary to the trial testimony of CCPOA Chief Financial Officer Jeff Nicolaysen, who 
testified that “there’s a museum back east that we—I think we gave $50,000 to, but, again I 
wasn’t aware you would be asking that so I don’t know for sure.  I could be off on that number.  
But the only thing I can guarantee you is we gave nothing, nothing close, anywhere close to a 
million dollars on that.” (TT Vol. 33,  at 5187:3-5187:12 [emphasis added].)   
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III.   

LEGAL ANALYSIS  

Upon an adverse judgment in federal court, judgment debtors in cases such as this must, in 

order to stay enforcement of the judgment, procure a supersedeas bond that securitizes the 

judgment for the protection of the judgment creditor. Fed. R. Civ. P. 62, subd. (d). Eastern 

District Local Rule 151(d) states that supersedeas bonds “shall be 125 percent of the amount of 

the judgment unless the Court otherwise orders.” (Citing Rule 62.)  Here, given the total 

judgment amount of $4,959,815,3 the amount of the required bond—absent an order directing 

differently—is $6,199,768.75.  Though Defendants’ moving papers contain no description of the 

bond premium being required by the surety company/companies Defendants claim to have 

contacted, it is the undersigned’s understanding that the usual bond premium is 10% of the 

overall bond amount.  If that understanding is correct, the necessary premium in this case would 

be approximately $620,000. 

There is no disagreement between the parties that the Court may—should it see fit—order 

the posting of security in an amount other than 125% of the judgment. See, e.g., L.R. 151, subd. 

(d).  It is also true that, upon a proper and specific showing, a court may exercise its authority in 

favor of allowing “other forms of judgment guarantee.” Int’l Telemeter, Corp. v. Hamlin Int’l 

Corp., 754 F.2d 1492, 1495 (9th Cir. 1985).  However, whether the Court should use its authority 

in this case to opt out of Local Rule 151(d)’s presumptive requirement of a supersedeas bond 

equaling 125% of the judgment is another matter, and a point of sharp disagreement.  For several 

reasons, both legal and practical, Plaintiffs ask the Court to deny Defendants’ request. 

/ / / 

/ / / 

/ / / 

/ / / 
                                                 
3 As Defendants correctly observe (Motion [CM/ECF Doc. No. 603], at 2:16-2:19), that amount is 
spread among CCPOA, CUSA, and Messrs. Baumann and Baiardi (almost $4.6 million is against 
CCPOA).  However, as Defendants’ motion contemplates CCPOA posting security “for the 
entirety of the judgment” (ibid.), Plaintiffs’ discussion herein addresses the full amount of the 
judgment without regard to how it is broken down among the various Defendants. 
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A. Defendants Have Failed to Make a Showing That is Adequate to Justify the Posting 

of Alternative Security   

First and foremost, Defendants have fundamentally failed to show sufficient grounds to 

depart from the strictures of Federal Rule of Civil Procedure 62 and Local Rule 151(d).  That 

failure takes three forms. 

1. Defendants Have Failed to Provide Sufficient Evidence of an Inability to Meet 

Bonding Requirements.     

In Part II, supra, Plaintiffs identified facts regarding CCPOA’s financial solvency that, at 

the very least, raise significant questions about Defendants’ present cry of poverty relative to 

bond procurement.  Given those facts, Defendants’ articulation of a need to post CCPOA’s real 

properties in lieu of a bond is startlingly bare-bones, particularly in light of the many months that 

CCPOA has had to address the matter.  In that vein, the Court will recall that Defendants’ first 

stay request stemming from their claimed efforts to obtain a bond was submitted on November 1, 

2010. (CM/ECF Doc. No. 523.)  Tellingly, in seeking that stay, Defendants wrote: “CCPOA 

anticipates that it will be able to secure a bond within the next 45 days.” Id. at 4:10-4:11 

(emphasis added).  Even more tellingly, Defendants made that representation before the Court 

remitted the jury’s verdict by over $7 million. 

Despite that representation, Defendants now assert that CCPOA “has insufficient liquid 

assets to satisfy bank requirements” for procurement of a supersedeas bond. (Motion, at 2:9-

2:10.)  However, that statement is entirely conclusory (and is based on an equally conclusory 

statement in Paragraph 2 of Mr. Sanders’ supporting declaration), and Defendants fail to provide 

any specific information as to how or why CCPOA’s previously-stated “anticipation” was so 

wrong.  Indeed, missing from Defendants’ paperwork4 is any articulation of critical information 

regarding, among other things,  

(a)  How many—and which—surety companies CCPOA contacted;  

(b)  What bond premiums were being sought by the surety company/companies;  
                                                 
4 That paperwork includes the previously-submitted documents incorporated into Defendants’ 
present motion (See, e.g., Declaration of David A. Sanders [“Sanders Decl.”], at 1:6-1:11, and 
Exhibit “A” thereto.) 
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(c)  What other (if any) “liquid assets” that company/those companies were seeking or 

inquiring into;  

(d) The difference between the amount of CCPOA’s “liquid assets” and the amount 

that the surety company/companies were requiring;    

(e) Whether and to what extent CCPOA could have sold (or otherwise forgone) one or 

more of the assets or expenditures discussed in Part II, supra, in order to increase 

“liquidity”;  

(f) Whether CCPOA assessed other methods to increase “liquidity” and, if so, 

whether it informed the surety company/companies of those methods;   

(g) Whether Defendants sought to obtain one or more loans in order to fund the bond, 

including by borrowing against the properties they now propose to pledge; 

(h) Whether CCPOA sought to obtain a bond for less than the full amount of the 

judgment (while securing the remainder of the judgment with real property or 

other alternative security);  

(i)  Whether CCPOA offered to pledge non-liquid assets—again, such as the real 

properties at issue here—in order to satisfy the purported requirements of the 

surety company/companies;  

(j)  What the surety company’s/companies’ response was to the types of inquiries 

posited in Items (f) and (g).   

Instead of addressing any of the above items, Defendants devote a mere one sentence to 

describing their purported bonding efforts and the results thereof. (Sanders Decl., at 1:6-1:11; see, 

also, Exhibit “A” thereto, at 1:16-1:18 [a nearly identical sentence].)  Such a poorly-honed 

showing cannot and does not suffice to justify shifting the burden and risk of Defendants’ claimed 

illiquidity onto Plaintiffs, especially in light of the now nine-odd months Defendants have had to 

make appropriate bonding arrangements.  Put even more elementally, if Defendants’ assets truly 

aren’t good enough for a bonding company, why should they be good enough for Plaintiffs? 

/ / / 

/ / / 
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2. Defendants Have Failed to Address the Circumstances in Which the Bond 

Requirement May be Waived.     

Defendants’ showing is not only facially inadequate on its own terms, but made more so 

by the limited circumstances in which forms of security other than a supersedeas bond are 

permitted.  In that regard, while a court does possess authority to allow forms of judgment 

guarantee other than a supersedeas bond, the Eastern District appears to recognize only two 

instances where the exercise of that authority is warranted: (1) Where “defendant’s ability to pay 

is so plain that the cost of the bond would be a waste of money,” and (2) the opposite situation—

where “the requirement would put the defendant’s other creditors in undue jeopardy (in other 

words, the requirement is impracticable because it would, for example, force appellant into 

bankruptcy or paralyze the business.” Albert D. Bolt v. Merrimack Pharmaceuticals, Inc., 2005 

U.S. Dist. LEXIS 46591, at *9-10 (E.D. Cal. 2005); see, also, Brooktree Corp. v. Advanced 

Micro Devices, 757 F.Supp. 1101, 1104 (S.D. Cal. 1990); Olympia Equipment v. Western Union 

Telegraph Co., 786 F.2d 794, 796 (7th Cir. 1986).  

Here, Defendants have established neither of those circumstances.  As to the former, 

Defendants have come nowhere close to showing that they possess the “plain” ability to pay the 

judgment such that the bond would be a waste of money; indeed, Defendants don’t even attempt 

to make such a showing, and in fact assert that they can’t even pay for the bond itself.  Similarly, 

as to the latter circumstance, Defendants have made no showing of an inability to pay creditors if 

the bonding requirement is enforced here, and no other demonstration relative to business 

interruption, much less bankruptcy.   

Likewise, while Defendants cite several out-of-district cases for the proposition that the 

posting of “substitute” security may be ordered where “the posting of a full bond would impose 

an undue financial burden” (Motion, at 4:3-4:7), Defendants have made no legitimate showing of 

“undue burden.”  As mentioned above, Defendants’ only nod to the issue is one vague and 

unilluminating sentence from CCPOA representative David Sanders stating that he was unable to 

get a bond due to allegedly insufficient liquidity. (Sanders Decl., at 1:8-1:11; see, also, Exhibit 

“A” thereto, at 1:16-1:18 [a nearly identical sentence].)  Even on Defendants’ best day, that 
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simply doesn’t cut it.   

3. Defendants Have Failed to Provide Sufficient Evidence of Ownership and Title 

Status. 

Defendants’ presentation also falls short in relation to ownership and title issues.  In the 

Eastern District, when real property is to be provided as security, the posting party must deposit a 

trust deed with the Court naming the Clerk of the Court as beneficiary.  Such deposit “shall be 

accompanied by an affidavit (accompanied by preliminary title report, litigation guarantee, or 

abstract from a title company, in the case of real property) that the property is unencumbered, or 

if encumbered, is encumbered in an amount specified, and that the property is of a specified value 

(assessed value, in the case of real property).” L.R. 151, subd. (j). 

Here, Defendants’ motion omits any documents evidencing CCPOA’s ownership of and 

title to the properties at issue, much less ones demonstrating that the properties are 

unencumbered.  Instead, and much like its non-particularized assertion relative to its bonding 

efforts, CCPOA simply declares that it owns the properties “free and clear.” (Sanders Decl., at 

1:12-1:14; see, also, Exhibit “A” thereto, at 1:21-2:1.)  This Court’s rules require more, and 

CCPOA’s unsupported assertion gives neither Plaintiffs nor the Court anything from which the 

respective properties’ title statuses may be legitimately evaluated, and certainly nothing that 

would give a title company the comfort to issue insurance on the property.5    

B. Defendants’ Motion Ignores the Practical Ramifications of Their “Alternative 

Security” Proposal.  

Even if one were to disregard the core deficiencies identified above, Defendants’ lot 

would not improve.  To be sure, perhaps the most striking feature of Defendants’ motion—even 

more jarring than the omissions just discussed—is Defendants’ failure to address the practical 

realities of what they are proposing.  As the sole measure of security for Plaintiffs’ $5 million 

judgment, Defendants would have Plaintiffs look to four disparate pieces of real property which 

only have value and utility if Plaintiffs are willing to act as commercial and residential property 
                                                 
5 Relatedly, Defendants have also not established that the proposed posting of their properties has 
been given the approvals necessary under California Corporations Code section 7910 et seq., 
pertaining to the assets of non-profit mutual benefit corporations. 
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owners.  

Simply examining the costs and burdens associated with taking ownership of one of the 

properties at issue—CCPOA’s headquarters—will suffice to make the point.  If Plaintiffs are left 

to execute on that security, they are faced with the Hobson’s choice (to the extent they have a 

choice at all) of leasing to the current occupant, CCPOA, or re-leasing the property.  As a 

specialized, two-story, 32,000 square foot office building, not only is the market for such a 

building narrow,6 but the costs associated with re-leasing the property are dear.  According to 

local appraiser Richard Ribacchi, MAI, who was asked by the undersigned to assess those costs, 

the likely tab just to get a new tenant in the door would be approximately $2,000,000.  (Baxter 

Decl., ¶ 4, and Exh. 3 thereto.)7    

Furthermore, from an even broader level, consider the ramifications of forcing Plaintiffs 

to potentially collect their judgment by entering a California real estate market that can be 

described, at best, as “volatile.”  Such is contrary to basic law and policy undergirding the 

bonding requirement, pursuant to which the prevailing party has the right to ask for “concrete 

assurances that its judgment will be collectable after the case has gone through the appeal 

process….” Brooktree Corp., 757 F.Supp. at 1104.  Even the cases referenced by Defendants on 

the “undue burden” issue recognize that—even where an undue burden is found—the alternative 

security proposed must “furnish equal protection to the judgment creditor.” Poplar Grove 

Planting & Ref. Co. v. Bache Halsey Stuart, Inc., 600 F.2d 1189, 1191 (5th Cir. 1979) (emphasis 

added); see, also, additional authorities cited at Motion, 4:3-4:12.  Under no circumstance could 

the properties tendered by Defendants here be described as “equal protection” to a good, solid, 

bond in the required amount, and accepting those properties in lieu of such a bond effectively 

shifts the risk and burden associated with Defendants’ meritless appeal onto Plaintiffs.   

                                                 
6 Especially one with a “California Correctional Peace Officers’ monument” stuck in the ground. 
(Sanders Decl., Exh. “B” [CM/ECF 603-3] at p. 11 of 35.)  
7 To the above circumstance, add the facts that none of the Plaintiffs are California residents, none 
of the Plaintiffs own property in California (or have businesses in California), and none of the 
Plaintiffs have any experience in real property management.  What is more, the primary judgment 
creditor, Mr. Dawe, maintains an itinerant existence that would preclude him from devoting any 
legitimate attention to the role of landlord—even if he wanted to.   
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C. If the Court is at All Inclined to Grant the Requested Relief to Defendants, It Should 

Require The Posting of Additional Security.   

Local Rule 151(l) permits a judgment creditor to “apply to the Court at any time for 

further or different security” than that presented by the judgment debtor.  Here, as discussed 

above, Plaintiffs believe that Defendants have failed to make the showing necessary to support an 

order allowing alternative security, and urge the Court to decline Defendants’ invitation to make 

such an order.  However, if the Court disagrees with Plaintiffs’ position, Plaintiffs ask that, at the 

very least, the Court require additional security to be posted.   

District courts have the inherent discretionary authority to set the amount of a supersedeas 

bond. Rachel v. Banana Republic, Inc., 831 F.2d 1503, 1505, fn. 1 (9th Cir. 1987).  While the 

Eastern District has determined that bonds should presumptively be set at 125% of the judgment, 

the Ninth Circuit has upheld amounts of over 250% of the judgment when the bond is “to cover 

costs on appeal and the money judgment,” which is certainly the case here. American Ass’n of 

Naturopathic Physicians v. Hayhurst, 227 F.3d 1104, 1109 (9th Cir. 2000).  And, although of no 

binding authority, it is also worth noting that the California legislature has declared that execution 

of a money judgment can be stayed based on security other than a surety bond only if that 

security has a value of twice the amount of the judgment. Cal. Code Civ. Proc. § 917.1.  Such 

stands to reason inasmuch as the value of non-traditional security—and certainly that of real 

property—is far more subject to economic vagaries and vicissitudes than surety bonds. See, e.g.,  

Brooktree Corp., 757 F.Supp. at 1104 (noting that “[r]eal property values are subject to 

substantial variation”).8   

Given the circumstances at issue here, if the Court is in any way considering allowing 

Defendants to utilize its four properties as a component of security in this case, Plaintiffs request 

that any such order include the following additional components: 

1. That the total value of the security be in an amount equal or greater to 200% of the 

judgment in this case, or $9,919,630. 
                                                 
8 Plaintiffs find it too coincidental that Defendants’ four properties have been collectively 
appraised at $6,202,500, which is 125.055% of the judgment, or a mere $2,731.25 over the 125%  
required under Local Rule 151(d).  
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2. That Defendants be made to secure a bond for as much of the above amount as it 

can (which amount should be based on a clear and specific showing of “liquidity,” 

what CCPOA can do to increase that “liquidity,” and affidavits provided by 

representatives of the surety companies regarding any unwillingness to issue a 

bond for the full amount), with the remainder of the amount to be securitized with 

the real property proposed to be pledged herein. 

3. That Defendants be made to provide clear and specific proof of the properties’ 

ownership free and clear of all liens, charges, and encumbrances of all types and 

nature, and that the Court issue an order that:  

(a)  Requires Defendants to provide Plaintiffs with notes in the amount of as 

much of the judgment as remains uncovered by the supersedeas bond, 

which notes shall be secured by standard form (including power of sale and 

acceleration clauses) deeds of trust on the properties;  

(b)  Requires Defendants to provide Plaintiffs (at Defendants’ sole cost) with 

title insurance insuring the liens of the deeds of trust as first priority liens; 

and 

(c) Orders that the provisions of the “security first/one form of action” rule 

under California Code of Civil Procedure section 726 et seq. and the “anti-

deficiency” provisions of California Code of Civil Procedure section 580 et 

seq. not apply.   

Only through the above protections can Plaintiffs be placed anywhere close to the position 

they would be in were Defendants to follow the normal bond procedures set forth in Rule 62 and 

Local Rule 151(d).    

IV. 

CONCLUSION  

While the Court possesses the authority to depart from the general protocols attending to 

the posting of security pending an appeal, there is a reason why those protocols call in the first 

instance for the posting of a supersedeas bond, rather than real property.  It is so that judgment 
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creditors like Plaintiffs do not have to (1) wonder about the prospects of executing on property 

whose value is uncertain and unstable, and (2) be burdened with the time and expense required to 

serve as residential and commercial landlords to judgment debtors or their successors.  Here, 

those concerns are particularly acute given that none of the Plaintiffs have the experience, ability, 

wherewithal, or inclination to serve as California land barons, and no expertise in regards to real 

estate matters in general.  Those circumstances, along with the manifestly deficient showing 

Defendants have made in support of their request, compel a denial of Defendants’ motion. 

Respectfully submitted,      

DATED:  August 3, 2011 
 

WILKE, FLEURY, HOFFELT, GOULD & 
BIRNEY, LLP 

By:                      /s/ Daniel L. Baxter 
DANIEL L. BAXTER 

Attorneys for Plaintiff/Cross-Defendant 
BRIAN DAWE, Plaintiff FLAT IRON 

MOUNTAIN ASSOCIATES, LLC, and 
Defendant/Counter-Plaintiff GARY HARKINS
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