Sent: Thursday, February 02, 2012 2:57 PM
To: CASE@calattorneys.org
Subject: Furlough Litigation Update 
 

February 2, 2012
 

 

Dear Unit 2 Member:
 

Yesterday, CASE executed settlement agreements resolving the pending furlough litigation.  The terms of the settlement are identical to the SEIU settlement that was recently announced in the news media.  (Click here for a recent story in the Sacramento Bee.)  Copies of the executed settlement documents are available on the CASE website (www.calattorneys.org).
 

The settlement agreement marks an end to all the furlough litigation on behalf of CASE members.  It also will result in an award of back pay for a small number of Unit 2 members employed at those few agencies that are not subject to an item of appropriation in the annual budget.
 

As you recall, CASE was the first union to achieve a victory in the furlough fights under then-Governor Schwarzenegger, when CASE obtained a ruling from the San Francisco County Superior Court declaring that furloughs at State Compensation Insurance Fund were illegal.  That victory held up on appeal.  (See California Attorneys v. Brown (2011) 195 Cal.App.4th 119.)
 

While subsequent challenges filed in various courts resulted in temporary victories, the appellate courts reversed those wins.  After the California Supreme Court opinion in PECG v. Schwarzenegger (2010) 50 Cal.4th 989, the legal landscape for furlough challenges changed from focusing on the legality of the Governor’s action to the “ratification” of furloughs by the Legislature.  In its opinion, the Supreme Court made clear that the Governor’s executive orders were illegal, but also held that subsequent legislative action in the budget act authorized furloughs. 
 

While the Supreme Court decision did not address every single furlough argument, as subsequent appellate decisions came down, it became clear that many of the arguments CASE was advancing were being rejected.  (See, e.g., UAPD v. Brown (2011) 195 Cal.App.4th 691; SEIU v. Brown (2011) 197 Cal.App.4th 252.) 
 

The one theory that remained viable after these decisions was that furloughs at agencies that are not subject to appropriations in the annual budget act are illegal.  As a result of information gathered during the discovery process, as well as through consultation with experts on the byzantine state budget process, CASE determined that the universe of agencies that fit into this category was very small.  The vast majority of state agencies, departments, boards, and commissions are subject to annual appropriations, regardless of the source of those funds.  The distinction between “general fund” and special fund” is not relevant to this inquiry, because, with very few exceptions, the Legislature still appropriates the money each year, regardless of its source.  Even money that comes from the federal government is generally appropriated by the Legislature in the annual budget act.
 

The only entities that CASE identified which are truly “off budget” were the California Children and Families Commission (“First 5”), California State Lottery, California Prison Industry Authority, California Earthquake Authority, and California Housing Finance Agency.  In our amended complaint in Alameda, we argued that employees at such agencies were entitled to back pay.  The settlement ensures that Unit 2 members will get their back pay, and will get it sooner than they would have had the litigation dragged on.  CASE originally argued that the Office of Administrative Hearings was an off-budget agency.  However, it became clear during discovery that OAH is in fact funded in the budget through appropriations to the Department of General Services.  (See Gov. Code, §§ 11370.2, 11370.4.)
 

After reviewing the pertinent case law, and analyzing the information learned in discovery, the CASE Board determined that continuing the litigation was not a prudent expenditure of CASE resources.  In addition, Governor Brown made clear that he believes that the furloughs instituted under Governor Schwarzenegger were a bad policy, and given the likely insurmountable odds of prevailing on the merits in light of the above referenced legal landscape, the CASE Board felt that the best course of action was to settle the pending litigation, secure the back pay for our members at the “off budget” agencies, and build upon our good working relationship with the current administration. 
 

There are a relatively small number of Unit 2 members at the affected agencies - approximately two dozen.  We are working with the Controller’s Office to determine how quickly they can process and issue the warrants for back pay to these individuals, and will provide additional information as soon as it becomes available.  In the meantime, should you have any specific questions, please direct them to info@calattorneys.org. 
 

As always, your support of CASE and your colleagues in Bargaining Unit 2 is greatly appreciated. 
 

Sincerely,
The CASE Board of Directors
 

